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Editors' Introduction
Jasmine Moussa*
Bart Smit Duijzentkunst†

As with all `growth spurts', the CJICL's continues to manifest itself in fits and
starts: the publication of this issue is a lively demonstration. Thanks to an influx
of high-quality submissions, for the first time, the CJICL is publishing a second
regular issue, next to its UK Supreme Court Review and its conference issue. Not
only does issue 2(3) increase the Journal's output, it also offers a wider variety
articles on international and comparative law, ranging from the law of the sea
and humanitarian law to comparative tax law. This is testament to the publishing
model of the Journal, which offers a truly open-access platform to young and
established academics from across the globe, while maintaining its discernment
through a rigorous double-blind peer-review process. It is also an accolade to the
hard work of the Journal's editors and academic reviewers, who have put in so
much of their time to produce this issue.
With growth spurts, however, come growing pains: as a young player on
the field, the CJICL continues to develop its editorial policy and processes.
Expanding its operations puts pressure on its resources, in particular the valuable
time and effort of all those who volunteer. The annual changeover of the
editorial team inserts much new energy into the Journal, but also drains expertise
and experience. Moreover, the Journal breathes the rhythm of Cambridge's
notoriously short academic year. This means that there continues to be much
room for growth and development of the CJICL in future years.
The articles in this issue can be grouped into a number of themes, although
the dividing lines are not sharply drawn. The issue opens with three articles
that consider rights and responsibilities in the fields of international criminal
law, humanitarian law and human rights law. In her incisive article, Beatrice
Krebs examines the influence of both the common law and civil law traditions
on the Rome Statute's provisions concerning grounds for excluding criminal
responsibility. She convincingly makes a case for the classification of `defences',
based on the civil law model, which distinguishes between `bars to responsibility',
*
†

PhD Candidate, Magdalene College, University of Cambridge.
PhD Candidate, Gonville and Caius College, University of Cambridge.
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`justification' and `excuse'. Not only does such a classification have a `signalling
effect', she argues; it equally has practical implications for the application of
the rules on lawful self-defence and complicity. Dan Saxon's timely and novel
contribution focuses on journalists in the current armed conflict in Syria, not as
holders of rights but as bearers of legal and moral obligations under international
humanitarian and human rights law. He examines the tensions that arise between,
on the one hand, the freedom of expression, and, on the other, the safety
and dignity of prisoners of war (POW's) who feature in televised interviews.
Saxon also offers recommendations to guide the conduct of journalists covering
situations of protracted violence.
Tim Wood continues this line of thought when he argues that political parties
should be considered as duty bearers under international human rights law. He
points out that political parties often carry significant political power, particularly
when they are in government. He also demonstrates that some international
courts already hold political parties to account, for example by invoking the `abuse
of right' doctrine. Wood's article could also fall into the `political rights' theme
of this issue, which is continued by Riccardo de Caria's article on lobbying in
the US and the EU. By comparing the constitutional arguments for lobbying
and frameworks in which it has developed, de Caria draws out the differences
and similarities between practices on the two sides of the Atlantic. Pedro Caro
de Sousa completes this theme with his reflections on the horizontal effect
of EU fundamental freedoms. Critiquing current approaches to this issue, he
argues that fundamental freedoms should be considered as judicially enforceable
constitutional rights, employing a comparative methodology to draw lessons
from other constitutional systems. This affects which institution—private parties
or member states—will have primary responsibility for balancing between the
rights and interests at stake and for paying damages to injured parties.
An entirely different theme is introduced by Ruben Martini, whose article
offers a fascinating new approach to the study of comparative tax law. By
proposing to use the concept of elasticity in the analysis of tax law concepts,
Martini develops a rigorous numerical methodology for examination of the
subject. This theme is continued in the book review section, where Rav Singh
stresses the need for comparative research in the law of taxation.
This issue continues with a special selection of articles on the law of the
sea (LOS), with a particular focus on jurisdictional and other issues related to
the protection of underwater cultural heritage and the limits of the continental
shelf. These articles' timely arrival—particularly in light of their proximity to
the questions raised by this year's Jessup problem—fully warrants the dedication
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of a special section. The LOS Special opens with an important contribution
by Vincent Cogliati-Bantz and Craig Forrest examining the compatibility of
the 2001 Convention on the Protection of the Underwater Cultural Heritage
(UCHC) with the UN Convention on the Law of the Sea (UNCLOS). Employing
the techniques of treaty interpretation, they argue that in various areas of
controversy no inconsistency arises between the two conventions. In areas where
alternative interpretations do give rise to inconsistencies, they suggest that the
interpretation most consistent with UNCLOS' jurisdictional framework should
be preferred. This should encourage more states to accede to the UCHC. Under
a similar theme, Michail Risvas' article focuses on the duty to cooperate over
the protection of underwater cultural heritage. It sets out the extent of this duty
under the different frameworks that govern the subject, including the two treaties
discussed by Cogliati-Bantz and Forrest, as well as ad hoc regional agreements.
Risvas suggests that where traditional heads of jurisdiction may be inadequate,
states may wish to consider alternative modes, such as port-state or nationality
jurisdiction, to protect underwater cultural heritage. The final article in the LOS
Special is Andrew Serdy's analysis of the recommendation of the Commission on
the Limits of the Continental Shelf (CLCS) regarding Ascension Island, and the
UK's criticism thereof. In its recommendation, the CLCS stated that Ascension
Island did not fulfil the conditions for the extension of the continental shelf
beyond 200 nm, based on its interpretation of article 76 UNCLOS. The author
analyses the CLCS's approach and discusses the options available to the UK
should it elect to challenge this recommendation in the future.
The case analysis section of this issue offers a review essay by Berk Demirkol,
looking into the possibilities for mass claims in investment arbitration. Starting
from Abaclat v Argentina, it carefully considers the differences between class
arbitrations, traditional mass claims processes and other multi-party proceedings
to discuss the extent of consent required for claims initiated by a number of
claimants. The note by Catherine Bates looks into the international implications
of the abortion controversy that was at issue in L.C. v Peru, considering its lessons
for both the procedural as well as the substantive aspects of the right to health.
In the book review section Mark Jordan discusses the recent publication by
Cambridge alumna and CJILC Academic Review Board member Jessie Hohmann
on the right to housing, highlighting the innovative conceptual frameworks of
`privacy', `identity' and `space' that Hohmann develops. As mentioned above,
Rav Singh reviews the new publication by Reuvan Avi- Yonah, Nicola Sartori
and Omri Marian on comparative tax law. This is followed by Daniel Clarry's
reflection on the trust in civil law, on the basis of a collection edited by Lionel
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Smith, demonstrating that this concept is not merely confined to its common
law roots. Finally, Cameron Miles reviews Armin von Bogdandy and Ingo
Venzke's edited volume on international judicial law-making. Pointing out the
controversial use of the concept of democracy in the book, Miles concludes this
issue in style: with a question mark.
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Justification and Excuse in Article
31(1) of the Rome Statute
Beatrice Krebs*

1

Introduction

Legal systems typically provide grounds for excluding criminal responsibility in
defined circumstances. International criminal law, though not a legal system
strictu sensu, is no exception. The Rome Statute of the International Criminal
Court (ICC)1 in Articles 27, 29, 31-33 recognizes certain grounds on the basis of
which criminal liability may be excluded. Professor Fletcher has argued that,
in classifying defences, `the [analytical] model of the common law prevails in
the design of the substantive law applicable in the ICC'.2 Like the common law,
and in contrast to civil law systems, international criminal law therefore does
not distinguish between defences that excuse and defences that justify otherwise
criminal conduct. This paper takes issue with this claim. It argues that the
distinction between justification and excuse, though not expressly drawn by the
Rome Statute, is vital to a workable taxonomy of the defences in Art. 31 (1),
namely lack of capacity due to mental disease or defect, intoxication, self-defence,
defence of others and duress.3 Once it is realized that a taxonomy based on the
distinction is required, this also provides some valuable insights into the correct
interpretation of the particularly troublesome `formula compromise' in Art. 31 (1)
(d), which lays down a pressure-related defence that is generally understood to
represent an amalgamation of (justificatory) necessity and (excusatory) duress.
*
1
2
3

Lecturer, School of Law, University of Reading.
Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187 UNTS
90 (entered into force 1 July 2002).
G P Fletcher, The Grammar of Criminal Law—American, Comparative, and International, Volume I:
Foundations (2007) 46.
In similar vein, Professor Ambos argues that it may be `necessary for judging a person's criminal
responsibility in a just and fair manner' to take the distinction into account, see K Ambos, Treatise
on International Criminal Law—Volume I: Foundations and General Part (2013) 306-307; K Ambos,
`Defences in international criminal law' in B S Brown (ed), Research Handbook on International
Criminal Law (2011) 301.
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In the following, this article will first explain why classification and taxonomy
are important in international criminal law (as indeed they are in criminal law
generally). It will then examine the different defences listed in Art. 31 (1) and
compare them in turn to civil and common law positions. The aim is to assess the
extent to which the individual `grounds of excluding criminal responsibility' can
be categorized according to the concepts of `bar to responsibility', `justification'
and `excuse' as recognized, in particular, by German criminal law, and in how
far they follow the broad `one-size-fits-all' notion of common law defences,
here exemplified by English criminal law. This is done with full awareness that
German law cannot be taken to represent all civilian legal systems, just as English
law can no longer be said to represent `the' common law. These jurisdictions are
used as examples, and the reader should be aware of this throughout this paper.4

2

Why classifying `defences' matters in
international criminal law

In domestic legal systems, exclusion grounds come in different guises. They
may amount to affirmative objections which, once it has been established that the
relevant conduct meets the offence definition, seek nonetheless to avoid liability
by reference to exceptional circumstances. Or they may be framed in negative
terms, forming part of the offence definition, so that, if raised successfully, not
even the offence definition is satisfied.
In the common law world, the terminology for exculpatory claims is rather
non-specific: at its broadest, we say `defences' when meaning any ground,
whether substantive or procedural, which a defendant may raise in order to avoid
liability. More specifically, we may use the term to designate those defensive
claims of substantive criminal law that, whilst offering a reason for acquittal,
concede the commission of the offence in question.5
In civil law countries, by contrast, one finds further, and more subtle,
distinctions, such as between substantive `defences' which offer an excuse and
4

5

There have been some statutory changes to English criminal law since the Rome Statute was
enacted. These are ignored in this article, given that they could not have been in the mind of
the drafters. However, more recent cases which serve to clarify the substance of the underlying
common law position are taken into account and referred to as required.
J Gardner, `Fletcher on Offences and Defences' in Offences and Defences—Selected Essays in the
Philosophy of Criminal Law (2007) 141.
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those which serve to justify.6 The difference is one between defensive claims
which reverse the wrongfulness of one's conduct (justification) and those which
merely negate the blameworthiness of one's actions (excuse).7 While it has been
suggested that such a distinction is of no practical relevance in the context
of international criminal law,8 the force of this assertion appears doubtful.
It is true that the drafters of the Rome Statute consciously chose `neutral'
terminology which avoids the language of either excuse or justification,9 so as
not to appear to favour one rather than the other legal tradition. It is also
true that both justifications and excuses lead to an acquittal, a fact from which
one could possibly conclude that the distinction hardly matters in practice.
However, there are at least four good reasons for international criminal law
to distinguish between `defences' that exclude the accused's legal responsibility
because of an incapacity to act autonomously (bar to responsibility), those that
challenge the wrongfulness of his act (justification) and those that negate the
blameworthiness of his wrongdoing where his capacity to act autonomously
remains intact (excuse): first, if we accept (with the civilian tradition) that conduct
which is excused, but not justified, remains wrongful,10 such conduct could be
lawfully resisted and be subject to self-defence.11 As the Rome Statute recognizes
self-defence (Art. 31 (c)), the distinction could matter if an accused sought to rely
on self-defence in relation to another's conduct which may be excusable but not
justifiable. Secondly, the distinction could have consequences for the liability
of accomplices: one can only be an accomplice to wrongful conduct, as it is
permissible to support lawful activities. Thus, someone may legitimately assist
another with conduct that is justified (and hence lawful), but not with conduct
which is merely excused.12 As the Rome Statute in Art. 25 (3) also provides for
rules on complicity, the distinction may become relevant in this context. Thirdly,
6

7
8
9

10
11
12

The old common law drew a similar distinction in the context of homicide, see J C Smith,
Justification and Excuse in the Criminal Law (1989) 7-8. Since the 1970s, the distinction has
(re)gained scholarly interest in the common law world, see e.g. G P Fletcher, Rethinking Criminal
Law (1978) ch 10; K J M Smith, A Modern Treatise on the Law of Criminal Complicity (1991) 120-124.
See also § 1.02 (1) (a) of the Model Penal Code (MPC).
Fletcher, Rethinking Criminal Law, above n 6, 577.
M Scaliotti, `Defences Before the International Criminal Court: Substantive Grounds for
Excluding Criminal Responsibility - Part 1' (2001) 1 International Criminal Law Review 111, 118.
C K Hall, `The Jurisdiction of the Permanent International Criminal Court over Violations of
Humanitarian Law' in F Lattanzi (ed), The International Criminal Court—Comments on the Draft
Statute (1998) 19, 46.
Fletcher, Rethinking Criminal Law, above n 6, 759.
Ibid, at 760.
Ibid, at 761-762; K J M Smith, above n 6, 121.
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the distinction has signal-effect in the sense of `fair labelling'.13 Justifications and
excuses tell us something about the quality of the defendant's act: justifications
show that what the defendant did was actually lawful even though some harm
may have been caused;14 excuses indicate that the defendant's conduct is still
judged wrongful by the law, even though we are sympathetic to the defendant's
plight and, for that reason, may exonerate him.15 A court, in turn, may be less
reluctant to allow a defendant to rely on a defence if it is cognisant of the fact
that recognition of the (excusatory) defence does not signify endorsement of the
act. The refusal of the Yugoslavia Tribunal in Erdemovic16 to recognise duress
as a defence to murder (albeit not in applying the Rome Statute) may well be
symptomatic of a failure to appreciate the distinction in international criminal
law. Finally, most people would accept that there is no guilt - in the moral sense
- if the accused at the relevant time was incapable of acting in a rule-conformant
way. This is what the civilian idea of a `bar to responsibility' is all about: such a
defence entails that while the condemned act may have been both wrongful and
blameworthy, the actor cannot be held responsible for it. Such a defence amounts
to a statement about the `quality' of the actor rather than that of the act, and its
nature may go some way towards explaining why the Rome Statute allows for
some defences (such as insanity) to be raised concerning crimes (such as genocide)
which seem inexcusable.17 For all these reasons, it is suggested that classifying
`defences' matters in international criminal law.

3

Grounds for excluding criminal responsibility

3.1 Mental impairment (Art. 31 (1) (a), (b) Rome Statute)
Nulla poena sine culpa. This principle embodies a value judgment that only the
guilty should be criminally punished. The same principle lies behind those
provisions that deal with mental impairment in all legal systems; yet it is
implemented in very different ways in the common and civil law traditions and
the Rome Statute respectively.
13
14
15
16
17

See generally G Williams, `Convictions and Fair Labelling' (1983) 42 CLJ 85-95; J Chalmers and
F Leverick, `Fair labelling in criminal law' (2008) 71 MLR 217-246.
Scaliotti, above n 8, 112; Fletcher, Rethinking Criminal Law, above n 6, 761-762.
Fletcher, Rethinking Criminal Law, above n 6, 459.
ICTY (Appeals Chamber), Judgment of 7 October 1997.
In similar vein, see J Horder, `Criminal Law: Between Determinism, Liberalism and Criminal
Justice' (1996) 49 CLP 159, 166-167.
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3.1.1 Mental disease or defect (Art. 31 (1) (a) Rome Statute)
(a) In German law, `a person is not criminally responsible if at the time of the
act, because of a psychotic or similar serious mental disorder, or because of
a profound interruption of consciousness or because of feeble-mindedness or
any type of serious mental abnormality, he is incapable of understanding the
wrongfulness of his conduct or of acting in accordance with this understanding'
(§ 20 StGB). This ground for excluding criminal responsibility is technically
regarded as a `bar to responsibility' (Schuldausschließungsgrund) rather than an
`excuse' (Entschuldigungsgrund). The law thus accepts that the alleged perpetrator
was incapable of acting in a rule-conformant way (Unfähigkeit zu normgemäßem
Handeln) at the relevant time because of a mental condition rather than some
special circumstances.18 Accordingly, his act is not excused; rather, his mental
impairment or illness is treated as a reason for denying his capacity to be held
criminally accountable.
§ 20 StGB offers a ground for excluding criminal responsibility to those affected by a `serious mental disorder', `feeble-mindedness', a `profound interruption of consciousness' or any type of `serious mental abnormality'. This is a high
threshold. Where it is not met, a defendant may have resort to the provision in §
21 StGB on diminished responsibility (verminderte Schuldfähigkeit). However, diminished responsibility is neither treated as `barring responsibility' nor as an `excusing' circumstance. §21 StGB provides for a mere reduction in punishment.19
Diminished responsibility is thus treated only as a mitigating factor relevant to
sentencing. For a defendant, it is more advantageous to bring himself within the
boundaries of § 20 StGB: if the conditions therein are satisfied, he will be acquitted.20 Of course, there is a strong `social defence' concern about allowing a
(potentially) dangerous person to remain at large. The court is therefore able, in
appropriate cases, to order his compulsory hospitalization or make an appropriate alternative order.21
18

K Lackner and K Kühl, Strafgesetzbuch mit Erläuterungen (StGB), (27th edn, 2011) § 20 [12]; W
Perron in A Schönke and H Schröder (eds), Strafgesetzbuch: Kommentar (StGB) (28th edn, 2010)
§ 20 [5]; R Eschelbach in B von Heintschel-Heinegg (ed), Beck'scher Online Kommentar (BeckOK
StGB) (Updated: 8. 3. 2013) § 20 [3].
19
§ 49 StGB sets out the applicable reduced punishment scales.
20
G Freund, `Materiell-rechtliche und prozessuale Facetten des gesamten Strafrechtssystems—
Gedanken aus Anlass des ``Marburger Strafrechtsgesprächs 2004''' (2005) 321-338 Goltdammer's
Archiv für Strafrecht 322.
21
See the StGB's provisions on Massregeln der Besserung und Sicherung (improvement and protection orders): § 63 StGB–Unterbringung in einem psychiatrischen Krankenhaus (institutionalisation
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(b) In English law, the area of mental impairment is governed by two separate `defences': the `M'Naghten Rules' on insanity22 and `diminished responsibility'.23 While the former apply to any offence, the latter operates as a special
partial defence24 to murder only, reducing the accused's liability to manslaughter. Diminished responsibility (which until October 2010 required a substantial
impairment of mental responsibility and since then requires a substantial impairment of the defendant's ability to (1) understand the nature of his conduct, (2) to
form a rational judgment, or (3) to exercise self-control) is a matter of degree,
while insanity amounts to an `all-or-nothing' defence: either the defendant is able
to demonstrate that he was legally insane when he committed the crime or he was
not. Whether the `M'Naghten Rules' on insanity are best seen as an excuse25 or
some kind of `status defence' by which the defendant denies legal responsibility from the outset and which automatically brings with it an exemption from
punishment26 remains subject to debate.27 This issue is not without practical sig-

in a mental hospital); § 64 StGB–Unterbringung in einer Entziehungsanstalt (hospitalization for
withdrawal treatment); § 66 StGB–Unterbringung in der Sicherungsverwahrung (preventative incarceration); § 69 StGB–Entziehung der Fahrerlaubnis (revocation of driving licence); § 70 StGB–
Anordnung des Berufsverbotes (prohibition to carry out a certain occupation).
22
M'Naghten's Case 1843 10 C & F.
23
S. 2 of the Homicide Act 1957. Prior to October 2010 this read: `Where a person kills or is a
party to the killing of another, he shall not be convicted of murder if he was suffering from such
abnormality of mind (whether arising from a condition of arrested or retarded development of
mind or any inherent causes or induced by disease or injury) as substantially impaired his mental
responsibility for his acts and omissions in doing or being party to the killing'. In October 2010,
the Coroners and Justice Act 2009, s. 52(1), amended s. 2 of the 1957 Act, so that it now reads:
`A person (``D'') who kills or is a party to the killing of another is not to be convicted of murder
if D was suffering from an abnormality of mental functioning which arose from a recognised
medical condition, substantially impaired D's ability to [understand the nature of D's conduct; to
form a rational judgment; to exercise self-control] and provides an explanation for D's acts and
omissions in doing or being a party to the killing'.
24
Partial defences are a category in between ordinary defences which exonerate completely and
mitigating factors which make no difference to criminal liability but can be taken into account
for sentencing purposes. They serve to reduce the harshness of the mandatory life sentence
which follows a murder conviction.
25
See J C Smith, above n 6, 11; Fletcher, Rethinking Criminal Law, above n 6, 798-799; K J M Smith
and W Wilson, `Impaired Voluntariness and Criminal Responsibility: Reworking Hart's Theory
of Excuses—The English Judicial Response', (1993) OJLS 69, 81.
26
Gardner, `In Defence of Defences' in Offences and Defences, above n 5, 88; J Horder, Excusing Crime
(2004) 102-103.
27
See e.g. Fletcher, Rethinking Criminal Law, above n 6, 836-839; R D Mackay, Mental Condition
Defences in the Criminal Law (1995) 81-90; K J M Smith, above n 6, 118, 121.
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nificance due to the fact that many transitory illnesses (such as sleep-walking,28
epileptic episodes29 and hyperglycaemia30 ) have been held to fulfil the legal definition of a `disease of the mind': however, calling someone who inflicts harm during a hyperglycaemic episode `mentally diseased', thus denying his legal responsibility, does not seem entirely appropriate. If there is a hierarchy of defences,31
declaring someone incapable of bearing legal responsibility is less favourable than
treating him as excused.32 Accordingly, raising insanity is often a means of last
resort, and there is evidence that many defendants even prefer to plead guilty
rather than risk a verdict of insanity.33 If insanity amounts to a `status defence',
then, at least as a matter of logic, the issue should be addressed at the beginning of
the case rather than later.34 By contrast, if insanity is an excuse, the issue should
come to bear on liability only after the wrongfulness of the relevant act has been
established35 and other, more favourable defences have been rejected. This may
be one reason why some commentators prefer to regard the `M'Naghten Rules' as
an excuse. On the other hand, compelling arguments have been made in favour
of the exemption view, which point out the difference between defensive claims
by which the defendant still asserts some rational competence by offering a comprehensible reason for his conduct (excuses) and defences where his denial of responsibility amounts to a denial of rational competence.36 The latter view seems
more in line with the essence of the `M'Naghten Rules'. These ask whether `at the
time of the committing of the act, the party accused was labouring under such
a defect of reason, from disease of the mind, as not to know the nature and quality
of the act he was doing; or, if he did know it, that he did not know he was doing
what was wrong'.37 The first alternative deals with the situation where insanity
negatives mental elements in the definition of a particular offence; the second
alternative concerns a lack of capacity for normative understanding. Notably,
28

R v Burgess [1991] 2 QB 92.
R v Sullivan [1984] AC 156.
30
R v Hennessy (1989) 89 Cr App R 10.
31
Gardner, `In Defence of Defences' in Offences and Defences, above n 5, 87-89; Horder, Excusing
Crime, above n 26, 99-103.
32
See Gardner, `The Gist of Excuses' in Offences and Defences, above n 5, 134; Horder, Excusing
Crime, above n 26, 103.
33
R v Hennessy (1989) 89 Cr App R 10; A Ashworth, Principles of Criminal Law (2009) 90; R D Mackay,
`Fact and Fiction about the Insanity Defence' (1990) Crim LR 247.
34
Fletcher, Rethinking Criminal Law, above n 6, 836.
35
Ibid.
36
Gardner, `The Gist of Excuses' in Offences and Defences, above n 5, 131-134.
37
Emphasis added.
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there is no mention of a lack of volitional control. Whether a particular condition amounts to a disease of the mind is not a medical but a legal question. The
courts draw a distinction between `internal' and `external' factors affecting a defendant's mental condition.38 Only the former are regarded as a `disease of the
mind' on the assumption that they may recur and thus require the special verdict
of `not guilty by reason of insanity' (as opposed to a finding of automatism which
leads to an acquittal). Again, `social defence' concerns allow the courts to order a
legally insane person to be institutionalized.39
(c) The `mental incapacity' ground in Art. 31 (1) (a) comprises two requirements: first, a `mental disease or defect' which, secondly, `destroys [the] capacity to appreciate the unlawfulness or nature of [one's] conduct, or [the] capacity
to control [one's] conduct to conform to the requirements of law'. There is not
much practical difference between this provision and the English and German
rules. However, the word `capacity' is key. It is reminiscent of the German , i.e.
the idea that the insane person is neither justified nor excused, but simply not
capable of culpable conduct. If one considers the context in which trials of the
ICC take place, the signalling effect of this wording cannot be overestimated: the
accused's acquittal is not a judgment about the act itself, but about the accused's
capacity, at the time of the relevant conduct, to take responsibility for it. This is
reinforced by the fact that Art. 31 (1) (a) takes account of impairments on the volitional level: the destruction of the capacity `to control [one's] conduct' may also
lead to the exclusion of criminal responsibility. The Rome Statute thus reflects the
broader German approach which takes on board the idea of an incapacity to act
in a rule-conformant way. This is in contrast to the `M'Naghten Rules' that speak
solely in terms of a `defect of reason', thereby focusing on the accused's cognitive
abilities.
Neither the Rome Statute nor the Rules of Procedure and Evidence foresee
detention as a consequence of a successful plea under Art. 31 (1) (a). However,
if the defendant suffered from a mental condition that is likely to recur, and
there is a danger that he may commit further atrocities after his acquittal, it
could be argued that the domestic authorities or, indeed, the Netherlands as the
38
39

See e.g. R v Quick [1973] QB 910, 922.
Until the enactment of the Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, the
result of a successful defence of insanity was mandatory and indefinite commitment to mental
hospital. The 1991 Act grants courts in such cases a discretion to choose committal to hospital,
absolute discharge, a guardianship order, or a supervision order, see Ashworth, above n 33, 90
and 142.
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ICC's host country40 will have a strong incentive to keep him off their streets.
Professor Ambos has suggested that the uncertain consequences of a successful
plea, coupled with the practical difficulties of adducing reliable medical evidence
many years after the fact, may explain why defendants are reluctant to invoke this
defence before the ICC.41 This seems plausible and would conform with research
done in the domestic context which has found insanity to be an unpopular
defence,42 for the above reasons as well as the stigma attached to being labelled
`insane'.43

3.1.2 Intoxication (Art. 31 (1) (b) Rome Statute)
While insanity is rarely the fault of the individual, intoxication usually is.
Although most legal systems (leaving aside those belonging to the Islamic legal
tradition) recognize that the drunken defendant may be under an impairment
which bears upon his culpability, his conduct is usually condemned in one way
or another; the victims deserve that the drunken defendant be held to account,
his conviction signals this to the victims, the perpetrator and the world. In
addition, social defence concerns mean that he will not usually be allowed to walk
free, particularly where the court is not convinced that the act in question was a
`one-off'.
(a) § 20 StGB does not explicitly mention intoxication as a ground for
excluding culpability. However, the dominant view among judges and scholars
holds that a `psychotic or similar serious mental disorder' can be caused by (very
severe) intoxication, and on that basis criminal responsibility may be excluded in
individual cases. The test is the same as for insanity. It is irrelevant for purposes
of § 20 StGB whether the intoxication is voluntary or involuntary. § 20 StGB
thus follows the logic of the maxim nulla poena sine culpa in recognizing that an
intoxicated person may lack the legal capacity to commit the crime he is accused
of. Social defence and signalling concerns, however, are addressed by the separate
offence of `causing harm while voluntarily intoxicated' in § 323 a (Rauschtat). This
offence puts under sanction voluntary, i.e. intentional or careless, intoxication
which results in the commission of a crime. § 323 a StGB penalizes that the
40

Ambos, Treatise, above n 3, 323.
Ibid, 323-324.
42
Ashworth, above n 33, 90; D Ormerod, Smith and Hogan's Criminal Law (13th edn, 2011) 294; R D
Mackay, `Fact and Fiction About the Insanity Defence' [1990] Crim LR 247; R D Mackay and G
Kearns, `The Continued Underuse of Unfitness to Plead and the Insanity Defence' [1994] Crim
LR 546; R D Mackay and G. Kearns, `More Fact(s) about the Insanity Defence' [1999] Crim LR 714.
43
Ormerod, above n 42, 294-295.
41
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defendant has at least carelessly put himself in the intoxicated state which then
excludes his culpability, in circumstances were he should have foreseen that there
was a possibility that he would commit a crime once intoxicated. This latter
requirement, which corresponds to Art. 31 (1) (b) Rome Statute, is not contained
in the text of the provision. Once it was thought that becoming totally intoxicated
was by itself wrongful, so that the likelihood of a criminal act need not have
been foreseeable.44 This was heavily criticized, and the Grand Senate of the
Bundesgerichtshof (BGH) later thought that the rule was difficult to reconcile
with the general principle that people can only be held accountable for acts they
intended or at least should have been able to foresee.45 As such, § 323 a StGB is
a compromise that attempts to accommodate competing policy concerns: on the
one hand, it seems only just that a person who gets drunk and commits a crime
while intoxicated should be liable for the consequences; on the other hand, the
legal order generally abides by the principle that liability and punishment should
be proportional to the culpability of the perpetrator. The latter concern is taken
into account insofar as this provision only penalizes negligence as to the risk of
committing a crime whilst intoxicated.46
However, § 323 a StGB will not be used where the accused can be held liable
for the actual crime according to the principles of actio libera in causa. These apply
in circumstances where, at the time of getting intoxicated, he had already formed
the intent to commit the crime or should, at least, have foreseen that he was likely
to commit the crime.47
(b) The common law does not treat intoxication as a defence in the technical
sense. Instead, it is commonly dealt with under the heading of mens rea which it
is said to negate in certain circumstances.48 Thus, the Law Commission in their
recent Report on Intoxication and Criminal Liability write:49
There is no common law or statutory ``defence of intoxication''. […]
However, if D's state of intoxication was such that D did not act with
44

Bundesgerichtshof (BGH) [Federal Court of Justice], Judgment of 12 April 1951, BGHSt 1, 124
(125-126); BGH, Judgment of 2 May 1961, BGHSt 16, 124 (125).
45
BGH, judgment of 15 October 1956, BGHSt 9, 390 (396-397); likewise: BGH, Judgment of 7 May
1957, BGHSt 10, 247 (250).
46
D Sternberg-Lieben and B Hecker in Schönke and Schröder, above n 18, § 323 a [9].
47
Lackner and Kühl, above n 18, § 323 a [19]; J Dallmeyer in BeckOK StGB, above n 18, § 323 a [18].
48
For an understanding of the intoxication doctrine's function as inculpating rather than exculpating
the defendant see A P Simester, `Intoxication is never a Defence' (2009) Crim LR 3.
49
The Law Commission, Intoxication and Criminal Liability, 2009, Report No 314, Cm 7526
[1.15–1.16].
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the subjective fault (culpable state of mind) required for liability by
the definition of the offence it may be possible for D to secure an
acquittal for that reason.

The doctrine is not acknowledged as a defence for policy arguments of social
defence: we cannot simply acquit all `those who cause harm and who lack
awareness at the time because of intoxication'.50 The current English approach,
developed in DPP v Majewski,51 is rather piece-meal. Where the offence is a crime
of `specific intent',52 intoxication may amount to a `defence' if it is sufficient to
negative mens rea. It cannot, however, be a `defence' for crimes that require merely
`basic intent'.53 The reason seems to be that there are few offences of specific
intent, and these are usually underpinned by a lesser offence of `basic intent', so
that no great loss of social defence occurs:54 the offence is merely reduced to
the lesser offence. The Majewski rule applies to `voluntary' intoxication; where
it is `involuntary' as, for example, where the accused's drink has secretly been
spiked by a third party, the accused is given a complete defence, but only where
the intoxication totally negatived his mens rea (so that he had no idea what he was
doing).55
The English equivalent of the German actio libera in causa can be found in the
case of Attorney General of Northern Ireland v Gallagher:56 D gets drunk to give
himself `Dutch courage' to commit an offence he is already contemplating.57 As
in German law, he has no defence.
(c) Art. 31 (1) (b) provides for a separate and independent exclusion ground of
intoxication. This seems wise, as in drawing a clear distinction between mental
50

Ashworth, above n 33, 197.
[1977] AC 443.
52
The distinction seems to be based on policy rather than principle. As a rule of thumb, crimes
of recklessness, negligence and strict liability are treated as basic intent crimes, whereas those
requiring intent, knowledge or dishonesty are usually regarded as crimes of specific intent. This
`simple practical approach' (Ormerod, above n 42, 318) has recently been cast into doubt, albeit
through obiter dicta, by the Court of Appeal in Heard [2007] EWCA Crim 125).
53
Ormerod, above n 42, 314; B Foley, `Same Problem, Same Solution? The Treatment of the
Voluntarily Intoxicated Offender in England and Germany' (2001) Trinity College Law Review 119,
122.
54
Ashworth, above n 33, 198.
55
R v Kingston [1995] 2 AC 355.
56
[1963] AC 349.
57
The principle in Majewski to the effect that voluntary intoxication is no defence to a charge of a
crime of basic intent even if it did cause the defendant to lack mens rea might also be premised
on ideas of prior fault, see Ormerod, above n 42, 315-316.
51
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disease or defect, on the one hand, and intoxication on the other, the Rome
Statute draws attention to the fact that while the former is generally and explicitly
recognized as a ground for excluding responsibility both in the common law
and civil law traditions, the latter is not. On the other hand, it seems debatable
whether the Rome Statute should recognize such a controversial `defence' at all:
as one commentator has pointed out, the crimes the ICC is concerned with are of
`such indefeasible dimensions that any attempts to justify or excuse them appear
obscene'.58 These concerns are, however, alleviated by the fact that the threshold
for this `defence' is high: the practical result of the German and English rules
is that a person who kills in a state of intoxication, in circumstances in which
he can be said to be negligent as to the risk that he might commit a crime, will
probably end up serving no more than five years in prison (Germany) or be
guilty of manslaughter rather than murder (England, avoiding the mandatory life
sentence). The Rome Statute is not as forgiving: such a person would have no
defence at all.59
Officially the provision is neither categorized as an `excuse' nor as a `bar to
responsibility'. It is, however, suggested that there are good reasons for treating
it as the latter: `excuses' acknowledge that there are situations in which people
may have little choice but to engage in harmful and unjust conduct.60 We are
sympathetic towards their behaviour because we can understand their plight.
Where voluntary intoxication leads to criminal conduct, however, the domestic
law clearly shows that we are not very sympathetic, and even less so where the
crime was premeditated and the intoxication caused intentionally, so as to `steal
oneself away' from the legal consequences. This explains why neither German
nor English law treats these cases as `excused'. Instead, premeditated crimes
committed whilst being intoxicated are seen as culpable and punishable. The
same is true for careless conduct (cf. § 323 a StBG; and the English doctrine of
`specific intent'). Only the most extreme cases of intoxication are subject to the
legal consequences of § 20 StGB, and in these instances, rather than excusing the
perpetrator, German law recognizes that the actor did not realize that he was
committing a wrong, that he lacked the capacity to act as a truly autonomous
person—thus his actions cannot be attributed to him in the legal sense. It is
suggested that Art. 31 (1) (b) adheres to the same idea. Intoxication has yet to
58

A Eser in O Triffterer (ed), Commentary on the Rome Statute of the International Criminal Court:
Observers' Notes, Article by Article (2008), Art. 31 [12].
59
K Ambos, `Zur Rechtsgrundlage des Internationalen Strafgerichtshofs—Eine Analyse des RomStatuts', 111 Zeitschrift für die gesamte Strafrechtswissenschaft (ZStW) 189, 199.
60
G P Fletcher, Basic Concepts of Criminal Law (1998) 131.
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play a significant role before the ICC; that it has not to date may be due to its
restricted ambit,61 as well as to difficulties in furnishing reliable evidence.62

3.2

Self-defence (Art. 31 (1) (c) Rome Statute)

Recht braucht Unrecht nicht zu weichen.63 Hart puts it this way: `Killing in
self-defence is an exception to a general rule making killing punishable; it is
admitted because the policy or aims which in general justify the punishment of
killing […] do not include cases such as this'.64 While this explanation has been
criticized, all commentators are at one in acknowledging the existence of a right
to self-defence.65 It is, moreover, generally accepted that an imminent unlawful
attack against a protected interest (e.g. life, bodily integrity, and property), a
proportional reaction and the defender's intention of acting in self-defence will
usually be required, be it in common law or civil law jurisdictions.66 However, as
Fletcher and Ohlin argue, `the elements of the law take on different connotations
depending on the underlying philosophical conception of self-defense'.67 The
examples of mistaken and excessive self-defence demonstrate the different
approaches quite well.
(a) The civil law prefers a unified concept of self-defence and defence of
others, as illustrated by the German § 32 StGB (Notwehr). § 32 StGB is seen as a
justification rather than an excuse.68 Cases of excessive self-defence, by contrast,
are treated as excusing only (cf. § 33 StGB Überschreitung der Notwehr). § 33 StGB
applies where the defender uses excessive force to ward off an unlawful attack
61

It cannot be invoked if `the person has become voluntarily intoxicated under such circumstances
that the person knew, or disregarded the risk, that, as a result of the intoxication, he or she was
likely to engage in conduct constituting a crime within the jurisdiction of the Court'.
62
Ambos, Treatise, above n 3, 328, 330.
63
`Right need never yield to wrong' (as translated by Fletcher, Rethinking Criminal Law, above
n 6, 865). On the German expression see e.g. Reichsgericht (RG) [Court of the German
Empire], Judgment of 20 September 1920, 55; RGSt 55, 82 (85). Note that today this
holds true in a restricted sense only: in contrast to the opinion of the Reichsgericht, it is
now generally acknowledged that self-defence is limited by the notion of proportionality
(Verhältnismäßigkeitsgrundsatz).
64
H L A Hart, Punishment and Responsibility: Essays in the Philosophy of Law (2008) 13.
65
See K Ambos, Treatise, above n 6, 330, 333 and C Gosnell in Cassese's International Criminal
Law (2013) 211 n 6, both with reference to Prosecutor v Kordic and Cerkez, No IT-95-14/2-T, Trial
Chamber Judgment, para 451 (26 February 2001).
66
Ambos, Treatise, above n 3, 334. See also § 32 StGB.
67
G P Fletcher and J D Ohlin, Defending Humanity: When Force is Justified and Why (2008) 55.
68
See C Momsen in BeckOK StGB, above n 18, § 32 [8].
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because of confusion, fear or terror. The law allows for an excuse under these
narrow boundaries because people are generally sympathetic to a person who
overreacts for one of these reasons.
Mistaken self-defence is also excusable under German law.69 It is established
if the defender erroneously believes that he is being attacked. In these circumstances, the law assumes that the defender is operating under a certain kind of
mistake called Erlaubnistatbestandsirrtum (mistake of circumstantial fact)70 which
negates his culpability:71 while he deliberately fulfils the requirements of an offence, he believes that the factual circumstances justify his conduct. This leads
him to act intentionally—he wants to use force to fend off the (imagined) attack—
but blamelessly. He remains liable, however, for negligence (where the particular
offence is underpinned by a lesser offence which lets a mental element of negligence suffice).72
(b) In contrast to German law, the common law treats mistaken self-defence
the same as self-defence.73 Accordingly, mistaken self-defence is often regarded
as justified74 rather than excused.75 This is problematic, however, for if we
treat acts of self-defence which are based on a mistake (of circumstantial fact)
as justified, then the person against whom the person operating under a mistake
`defends' himself would, if one followed this through to its logical conclusion,
be required to tolerate the defensive conduct: where the law regards putative
self-defence as justified and hence as lawful, such conduct may not be resisted.
This result is counter-intuitive, however, especially since we are dealing here
with an innocent party: the person against whom putative self-defence is being
exercised has done nothing wrong; far from being an attacker, his conduct is
69

M Heuchemer in BeckOK StGB, above n 18, § 33 [1].
As opposed to a mistake of normative evaluation (which occurs, for example, where a householder kills a burglar in the belief that it is legal to kill burglars caught in the act). If such a
mistake was unavoidable, the perpetrator will not be punished (see § 17 StGB). If the mistake was
avoidable, his punishment may be reduced according to § 49 (1) StGB.
71
This is a somewhat simplified account of the consequences of an Erlaubnistatbestandsirrtum. In
fact, there is an academic dispute about what element exactly within the tripartite structure of
offences is affected by such a mistake. Most commentators assume that it negates the so-called
Vorsatzschuldvorwurf (culpability relating to the actor's intention).
72
W Perron in Schönke and Schröder, above n 18, § 33 [1].
73
In English law, common law self-defence has recently been given some statutory backing by s.
76 of the Criminal Justice and Immigration Act 2008.
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See § 3.04 Model Penal Code (MPC); The Law Commission, Murder, Manslaughter and Infanticide,
Project 6 of the Ninth Programme of Law Reform: Homicide, (2006), Law Com No. 304, [5.51]. See
also the criticism in Fletcher, Rethinking Criminal Law, above n 6, 762ff.
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F Leverick, Killing in Self-Defence (2006) 165; J C Smith, above n 6, 10.
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lawful and blameless. It is only because of a mistake that the other party sees
a need to defend himself, and at worst, the putative self-defender's mistake in
imagining the attack was unreasonable, so that he can actually be blamed for
his reaction. The better view, therefore, is to regard mistaken self-defence at
common law as unjustified, but excusable, conduct.
English law is particularly generous towards mistaken self-defenders, for
even where the defendant makes an unreasonable mistake about being attacked, as
long as he honestly believed this was the case, he is entitled to an acquittal on the
basis of self-defence (assuming that the other conditions of the defence—such as
the use of objectively reasonable force in order to fend off the imagined attack—
are made out).76 In R v Williams (Gladstone),77 the Court of Appeal confirmed that
a defendant charged with assault could successfully plead self-defence on the basis of an honest but unreasonable belief. The defendant (D) observed V knock
a youth to the ground. V claimed to be arresting the youth for mugging, but he
failed to prove this when asked to do so. D, believing the youth was being unlawfully assaulted by V, punched V in the face. It was held that the law looks to the
defendant's subjective view of the circumstances as he honestly, even if mistakenly
and unreasonably, believed them to be.78
The degree of force used, however, needs to be objectively reasonable.79
According to s. 76 (6) of the Criminal Justice and Immigration Act 2008, `the
degree of force used by D is not to be regarded as having been reasonable in
the circumstances as D believed them to be if it was disproportionate in those
circumstances'. Thus, if the force used was in fact excessive, the defence will
fail. In that respect, English law may arrive at rather harsh results, in particular
where the defensive act results in the death of the presumed attacker: in that
event, as there is unlikely to be another defence available, the `self-defender' will
be convicted of murder.80 As the Law Commission has pointed out, `there is no
76

See s. 76 (4) (b) of the Criminal Justice and Immigration Act 2008 (`if D claims to have held a
particular belief as regards the existence of any circumstances, [and] if it is determined that D did
genuinely hold it, D is entitled to rely on it for the purposes of subsection (3), whether or not (i)
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(1984) 78 Cr App R 276.
78
Of course, as s 76 (4) (a) of the Criminal Justice and Immigration Act 2008 clarifies, if the
defendant's mistake was an unreasonable one, this may be a reason for the jury to conclude that
the belief was not, in fact, honestly held.
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S. 76 of the Criminal Justice and Immigration Act 2008.
80
R v Clegg [1995] 1 AC 482 (determining that a soldier or police officer who, in the course of
his duty, kills a person by the use of unreasonable force in self-defence is guilty of murder, not
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legal `halfway house' for those who over-react, even when they are facing a threat
of serious violence'.81
(c) Art. 31 (1) (c) recognizes proportionate self-defence and defence of others
against an imminent and unlawful use of force which entails danger for a person82
or for property of particular importance.83 It thus contains the classic elements
of self-defence as a justification. This is reinforced by the fact that the question of
whether the requirement of an imminent and unlawful use of force need exist
objectively or whether it would suffice that the actor reasonably or honestly
believed that it existed in order to be justified under the rubric of `self-defence'
was resolved in favour of the civil law approach. In other words, the reasonable
or honest belief approach, as employed in the common law world, was rejected.84
Therefore, a person who is not actually attacked or endangered but believes this
to be the case, is not justified under the Rome Statute's provision on self-defence
(but may have resort to the rules on mistake of fact or law under Art. 32).85 It
is suggested that this is the correct approach as it acknowledges that there is a
difference between reality as it is and reality as it is perceived. The approach
of English law tends to ignore this distinction and the drafters of the Statute
were well-advised not to follow this approach. Take the example of killing in
self-defence which may be justified under the requirements of Art. 31 (1) (c).
Compare it to killing in mistaken self-defence. In the latter case, there is no
aggressor. The perceived `aggressor', however, possesses a right to life which he
has not forfeited or put in danger by becoming an unlawful and imminent threat
to the life of another. Instead of killing someone who was threatening someone
else's right to life, a human being was killed in perceived self-defence who was
posing no threat at all to anybody. Allowing a reasonable belief to justify (rather
than excuse) the killing according to Art. 31 in the latter instance would have
failed to provide an adequate protection for the right to life of the person who
81

The Law Commission, A New Homicide Act for England and Wales? (2005) Consultation Paper No
177, [1.68].
82
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was mistakenly believed to be an attacker. By excluding this and like cases, Art.
31 (1) (c) sends a clear signal that it is indeed intended as a justification rather than
an excuse.
The Rome Statute does not explicitly address the problem of excessive
self-defence which, as seen, is treated by German law as an excuse rather than a
justification. Arguably, however, such cases may be dealt with via Art. 31 (2) which
empowers the ICC to `determine the applicability' of the exclusionary grounds `to
the case before it'.86

3.3

Duress (Art. 31 (1) (d) Rome Statute)

Art. 31 (1) (d) is framed in terms of `duress', but it appears to blend requirements of
duress with elements more typically associated with necessity. In this respect, the
provision is reminiscent of the common law approach which, as we will see, tends
to conflate the two concepts to some extent.87 This may reflect an underlying
view that fair labelling is not as important in the classification of defences as it
is in the classification of offences. Professor Clarkson, writing on the English
law, has suggested that self-defence, necessity and duress could, without losing
much, be unified under the heading of a single defence of `necessary action'; he
argues that the principle of fair labelling is of little relevance in the context of
defences.88 However, as pointed out above, there are signalling concerns which
point in favour of differentiation: surely it is better for a defendant to be acquitted
on the basis that he did what anyone would and should have done (necessity) than
on the basis that he gave in to pressure so that his conduct can be understood
though not condoned (duress). The nature of a defence by reason of which a
defendant is acquitted reflects on his attitude towards the law and may thus well
influence the manner in which he is regarded by the public. In this sense, there
is a hierarchy of defences; some reflect more favourably on the defendant than
others.89
German law, as we saw above, takes fair labelling seriously. It is fundamental
to its structure of exculpatory and justificatory defences, with the result that,
86
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while English law uses the terms `duress' and `necessity' interchangeably at times,
German law explicitly provides for a justificatory and an excusatory version
of its pressure-related defence (`Notstand'). The Rome Statute, in an apparent
concession to the common law, does not appear to draw this distinction by
seemingly intermingling justificatory and excusatory elements.90 It will be
argued in this article, however, that mixing up justification and excuse does not sit
well with the structure of Art. 31 (1). It is suggested that a possible (and preferable)
interpretation of Art. 31 (1) (d) is that it relates to (excusatory) duress only, which
leaves a (justificatory) necessity defence to be subsumed under Art. 31 (3). This
would align the Rome Statute with the German approach which will now be
considered.
(a) The German Penal Code contains two provisions dealing with situations
of necessity and duress: one provision is headed `justificatory necessity' (Rechtfertigender Notstand), the other `excusing necessity' (Entschuldigender Notstand). §
34 StGB deals with justificatory necessity. The provision states:
Whoever, faced with an imminent danger to life, limb, freedom,
honour, property or any other legal interest which cannot otherwise
be averted, commits an act to avert the danger from himself or
another, does not act unlawfully, if, upon weighing the conflicting
interests, in particular the affected legal interests and the degree
of danger threatening them, the protected interest substantially
outweighs the one interfered with. This shall apply, however, only to
the extent that the act is a proportionate means to avert the danger.
The provision does not differentiate between dangers that emanate from human
conduct and other sources of danger. However, the provision primarily assumes
significance in the latter context. This is because in cases of human conduct
amounting to an attack on legally protected interests, the defendant must
have resort to the provision on self-defence as it is lex specialis (abschliessende
Sonderregelung) to § 34 StGB.91
Necessity as a justificatory concept can be distinguished from self-defence
on the basis that the former legitimates the invasion of interests belonging to an
innocent third party.92 Self-defence, by contrast, concerns an invasion of interests
belonging to the attacker, and hence the culpable party. Because it affects the
90
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rights of an innocent third party, § 34 StGB requires a careful balancing of the
conflicting interests (Rechtsgüter). The act done to avert the danger needs to
be proportionate, i.e. it must be capable of averting the danger with certainty
(Geeignetheit), must constitute the least intrusive means by which to achieve this
goal (Erforderlichkeit), and must also be adequate (Angemessenheit), in the sense that
the means used must not be out of proportion to the goal to be achieved. The legal
interests listed as worthy of the law's protection are safeguarded only insofar as
they are not defeated by a competing interest which the legal system regards as
more significant under the particular circumstances.93 The order in which they
are enumerated is indicative of their relative value, with `life' at the top and `any
other legal interest' (e.g. possession) at the bottom of the list.
It should be noted that the provision does not apply where the interests
on either side of the balance sheet consist of one or several human lives, the
assumption being that human life is not measurable by a utilitarian approach: all
lives are of equal value and worthy of the law's protection; as such, one human life
cannot justifiably be balanced against another or, indeed, several others.94 Such
a balancing is, however, possible where § 35 StGB applies. This provision deals
with necessity as an excuse, and it is grounded in sympathy for the defendant who,
because of the particular circumstances, cannot fairly be expected to abstain from
committing the prohibited act. § 35 StGB provides that `whoever, faced with an
imminent danger to life, limb or freedom which cannot otherwise be averted,
commits an unlawful act to avert the danger from himself, a relative or person
close to him, acts without guilt'. If he acts mistakenly (Putativnotstand), he will
only be subject to criminal sanction if his mistake was avoidable. The punishment
imposed may be reduced according to § 35 (2) StGB.
Significantly, the provision only applies where the act done to avert the
danger was unlawful (i.e. it does not fulfil the requirements of—and is thus not
justified according to—§ 34 StGB). As such, the act remains subject to claims
of self-defence.95 § 35 StGB is notably limited to the protection of life, limb
and freedom and requires a special relationship (either of kinship or affection)
between the defendant and the party to be protected. Generally, an accused will
be able to rely on § 35 StGB as an excuse unless he could be fairly expected
to withstand the relevant danger (Zumutbarkeit), either because he is acting in
a professional capacity which entails a duty to assume certain dangers and, if
93
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necessary, to self-sacrifice (berufsbezogene Gefahrtragungspflichten) or because he
himself has caused the danger in the first place.96 In the latter case, there is no
reason for the law to be compassionate.
(b) English law distinguishes between the defences of duress, duress of
circumstances and necessity.97 The law in this area does not draw as neat
a (theoretical) distinction as the German provisions: in fact, the case-law of
necessity and duress (of circumstances) has developed in a way that frequently
appears to draw upon ideas of both excuse and justification.98
Duress operates as a general defence which is applicable to all crimes (except
murder,99 attempted murder100 and, possibly, some forms of treason101 and
conspiracy102 ). Its ambit is, however, rather restricted: it requires that the
defendant be faced with (1) an imminent threat of death or serious injury103 (2)
emanating from another person which is (3) aimed at persuading him to commit
a particular offence. The threat must be extraneous to the defendant104 and be of
a nature that a sober person of reasonable firmness sharing the characteristics
of the defendant would not have resisted.105 Thus, duress will be a defence
only if the accused could not be reasonably expected to withstand the threat.
This is to say, the defence will only succeed where a person of ordinary courage
and self-restraint might have done as the defendant did.106 The belief that a
threat has been made and will be implemented must be based on reasonable
96
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grounds.107 However, the threat need not be aimed at the defendant himself; it
is sufficient that it be made against anyone for whom the defendant reasonably
regarded himself as being responsible.108 Duress does not require any balancing
of interests, but will not be available where the threat is a consequence of the
defendant's prior fault.109
In R v Z,110 Lord Bingham stated that duress operates as an excuse:
`[w]here duress is established, it does not ordinarily operate to
negative any legal ingredient of the crime which the defendant has
committed. Nor is it now regarded as justifying the conduct of
the defendant, as has in the past been suggested […] Duress is now
properly to be regarded as a defence which, if established, excuses
what would otherwise be criminal conduct.'
The case law has not always been this clear or explicit:111 in R v Howe,112 the House
of Lords confirmed the traditional view that duress could never be a defence to
a charge of murder.113 The decision seems to be grounded in the argument that
the law should not recognize that individuals have the liberty to choose that one
innocent citizen should die rather than another.114 Ashworth has criticized this
reasoning on the basis that it seems to treat duress as a justification rather than an
excuse: because the killing of an innocent person is unjustified, the judges seemed
to conclude that duress should not be available as a defence. The court's view is
also difficult to reconcile with a variety of other situations in which killings have
been regarded as deserving of a (partial) excuse (without, however, justifying the
defendant's conduct), for example where the defendant was intoxicated or had
been provoked.115 J.C. Smith has argued along similar lines:
as the killing of an innocent person was something of which
[the Law Lords] could never approve, duress could never be a
107
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defence to murder, however grave the threats involved. If they had
considered that the question was whether the defendant deserved
to be punished, or ought to be excused, they might have reached a
different result.116
While duress remains unavailable as a defence to murder,117 it seems clear now
that where it does apply, it operates as an excuse.
Not all instances of duress stem from human conduct, however. The law
takes account of this by allowing for the defence of `duress of circumstances'.118
This comes into play where a person commits an offence not as the result of
someone demanding `commit this offence or else' but as a consequence of a
threatening state of affairs, such as faced the defendants in Dudley and Stephens.119
As is well known, they were shipwrecked sailors threatened by starvation who
resorted to killing and eating their cabin boy. They were convicted, but later
pardoned; the modern law may well come to a similar result by condemning
the act but excusing the actors, although this step has not yet been taken in any
English case. The Law Commission, for one, has recently recommended that
duress should be available as a full defence to murder;120 even going so far as
saying that some instances of duress can justify murder as opposed to merely
excusing it.121 As with duress by threats, the defence is available only where the
defendant's acts were coerced by an imminent fear of death or serious injury.122
Duress of circumstances is best regarded as an excuse: instances often involve
emergencies which prompt the defendant to react quickly, in circumstances
where compliance with the law could not be reasonably expected of him. Thus, in
DPP v Jones123 the defendant was attacked in the car park of a pub. Even though he
knew himself to be intoxicated, he drove a short distance to escape his attackers.
His conduct (drink-driving) was held to be excused.
Necessity, by contrast, is generally seen as a justification.124 It has mostly
116
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been invoked in the contexts of medical treatment125 or road traffic offences,126
although the concept need not necessarily be so limited.127 The relevant cases
require that the defendant's conduct amount to `the lesser of two evils'. The defendant must thus assert that it was necessary to violate one legally protected interest in order to safeguard a competing interest which he believed more important. The defence is developed on a case-by-case basis, and remains unavailable
as a defence to murder.128 This reflects concerns that too generous a `lesser-evil
justification' would threaten the authority of the law: if defendants were allowed
to break laws whenever they could point to a lesser-evil justification, the general
applicability of laws would be undermined.129 On the downside, the ambit of the
defence is developed on an ad hoc basis. Uncertainties thus remain, to the extent
that there seems to be an overlap with duress of circumstances. In fact, the terms
necessity and duress of circumstances are at times used interchangeably, as in the
case of Pommell.130 Police officers, when executing a search warrant, found the
appellant lying in bed with a loaded sub-machine gun contrary to section 5 (1) (a)
of the Firearms Act 1968. The appellant told the officers that, during the night, he
had persuaded someone to give him the gun to prevent him from shooting some
other people and that he intended to wait until the morning to give the gun to his
brother to hand in to the police. The trial judge ruled that the appellant's failing
to go to the police immediately deprived him of the defence of necessity. The
Court of Appeal found that the judge was wrong to conclude as he did and that
the proposed defence should have been left to the jury. Kennedy LJ who read the
judgment, stated that while English law had not yet recognized a general defence
of necessity, it had developed a (narrower) defence of duress of circumstances
which had, prior to Pommell, been restricted to road traffic offences. Citing a
passage by Professor Sir J C Smith, his Lordship concluded that there was no rea125
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son to restrict the defence to road traffic, so that its possible application to the
facts should have been left to the jury. Unfortunately, other than the reference to
Smith, there is very little reasoning to support this conclusion in the judgment. In
particular, there is no discussion whether this wider defence should continue to
be referred to as `duress of circumstances' and, if so, whether there is anything to
distinguish it from a general necessity defence. Following Pommell, this has led to
a conflation of the two in case law and literature, with `duress of circumstances'
and `necessity' being used interchangeably.
(c) It has been suggested that Art. 31 (1) (d) takes up elements of (justifying)
necessity and (excusing) duress,131 even though it speaks solely in terms of `duress',
and thus follows the common law model. The provision has been compared to
the approach suggested by Judge Antonio Cassese in his dissenting opinion in
Erdemovic, a case decided by the International Criminal Tribunal for the former
Yugoslavia (ICTY) in 1997.132 Here, Cassese argued that in the context of crimes
against humanity a defendant should theoretically be able to avail himself of the
duress defence, but only if his giving in to the threat was a proportional response,
in the sense that it reflected a choice for the lesser of two evils.133 In doing
so, he presented duress as a variant of the necessity defense.134 As explained
above, however, conflating necessity and duress in this way is highly problematic,
because the person aiming to avail himself of a justification is making a very
different claim from the person who hopes to escape punishment by virtue of an
excuse: the former essentially asserts that what he did was not wrong; that, in fact,
he had a right to act in the manner he did. By contrast, the person who relies on
an excuse is conceding that he did indeed commit a legal wrong, but at the same
131
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time is claiming that his act was understandable under the circumstances given
and that he therefore should not be blamed for it. Indeed, in the Erdemovic case
itself, the majority of the ICTY justices rejected duress as a defence to a crime
committed against humanity on the presumption that duress, if successfully
pleaded, would provide the defendant with a justification for his actions.
If one looks at the wording of Art. 31 (1) (d), the provision has much in
common with traditional defences of pressure, and in the following, it will be
argued that it can be interpreted so as to give rise to a duress defence alone
(excluding necessity), and that it is best perceived as an excuse.135
Inasmuch as the provision requires `duress resulting from a threat of imminent death or of continuing or imminent serious bodily harm against that person or another person' and that `the person acts necessarily and reasonably to
avoid this threat', its wording is reminiscent of common law duress. Notably,
the provision is not restricted to threats `made by other persons' (Art. 31 (1) (d)
(i)) but also encompasses threats `constituted by other circumstances beyond that
person's control' (Art. 31 (1) (d) (ii)). It thus also applies to situations which English lawyers would term `duress of circumstances'. I have above argued that this
is best seen as an excuse, and the same arguments hold good for international
criminal law. That Art. 31 (1) (d) excuses rather than justifies is reinforced by the
fact that this provision is, at least on its face, even more generous than the English concept—and also more generous than the German provision on excusing
necessity—in that it does not require any special relationship between the defendant and the person to be protected. Moreover, Art. 31 (1) (d) seems to envisage
the availability of the defence also in cases of murder:136 it appears to apply to
all crimes within the jurisdiction of the ICC. In this respect, the Rome Statute is
clearly more generous than both English law (where neither duress nor necessity137 currently offer a defence to murder) and German law (where the balancing
of life against life is never an option under the necessity defence of § 34 StGB, and
where under § 35 StGB the defendant will only be excused if he thereby aimed to
protect his own life, limb or freedom or those of a person close to him). All this
points in the direction of an excusatory defence.
However, it might be argued that the provision also entails elements that one
might expect to find in a necessity defence. Notably, the provision envisages that
135
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`the person acts necessarily and reasonably to avoid this threat'. This requirement
has been described as belonging to necessity,138 and could be taken as proof that
the provision mixes up duress and necessity, creating a hybrid which is difficult
to categorise as either excuse or justification.
ICC materials do not (yet) assist in categorising the provision. Although
necessity and duress are the defences with the greatest practical relevance in
international criminal law,139 they do not seem to have been relied on in ICC
proceedings to date. One possible explanation is the aim of the ICC to bring to
justice top- or mid-level perpetrators who tend to be the ones coercing rather
than being coerced. As Professor Ambos has observed: `[t]he general structure
of the defence (...) implies, on a factual level, pressure or coercion from ``top to
bottom''. In other words, the people at the top cannot invoke duress because
they cannot be coerced'.140 A further reason might lie in evidentiary problems.
Has the hybrid nature of Art. 31 (1) (d) also a role to play? This appears
doubtful, as conceptual uncertainties seem not to have in the past stopped those
accused of atrocities from defending themselves with reference to notions of
coercion and/or necessity. Indeed, there is evidence to suggest that tribunals
presiding over crimes against humanity have tended to conflate the two defences
throughout the history of international criminal law.141 That the ICC perpetuates
such a conflation has been called unfortunate,142 and rightly so, for it is difficult to
construct a coherent whole out of a mix of justificatory and excusatory elements.
One way in which coherence might be achieved is to conceive of Art. 31 (1)
(d) as a provision that deals with duress (albeit by threats and by circumstances)
alone, leaving it to the ICC to accept (the invariably more controversial, because
justificatory) pleas of necessity (in the traditional sense of a `lesser evil' defence)
on a case by case basis pursuant to Art. 31 (3). The key to making sense of Art. 31
(1) (d), it is tentatively suggested, is then that it has nothing to do with necessity
in the traditional sense: traditional necessity requires one evil to be objectively
lesser than the other; Art. 31 (1) (d), by contrast, makes the perpetrator's subjective
perception the yardstick of the balancing exercise (according to which he will
be exonerated `provided that [he] does not intend to cause a greater harm than
138
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the one sought to be avoided'143 ). While, admittedly, the suggested interpretation
is not true to Art. 31 (1) (d)'s legislative history—the provision was conceived
as a compromise—it finds some support in the wording, as well as systematic
considerations. It would also bring the statute more in line with comparative
criminal law144 and aspirations to align duress by circumstances with duress by
threats rather than necessity. Since on such a reading Art. 31 (1) (d) does not
seem to cover necessity, it would be necessary to base it on Art. 31 (3). Such a
defence could then be confined to situations in which the defendant is faced by
a choice between two evils, one of which is certain to eventuate. Taking action
in such a situation, averting the greater evil while accepting the lesser, might be
regarded not just as excused but as justified: the actor acts not in order to commit
an offence, but in order to prevent greater harm. The decisive factor is that anyone
in his position would not just have acted in the same way, but would indeed have
been morally required to act as he did. Importantly, for a necessity defence to
apply, the lesser evil chosen by the defendant must be objectively lesser—thus,
killing one person to prevent the death of a loved one would not be covered by
the defence: objectively, the taking of one innocent life to save another can never
be justified. The defendant might, however, be able to avail himself of the defence
of duress under Art. 31 (1) (d) (whether by threats or circumstances), on the basis
that he could not have been expected to withstand pressure presenting him with a
choice between preserving his own life or that of a loved-one on the one hand, or
that of a stranger on the other. The difference between the defensive claims relied
on would be between a defence that requires proportionality in the objective
sense (necessity) and one that requires proportionality in an objective-subjective
sense (the evil is only lesser in the person's mind, but a reasonable person in his
shoes might well have shared the perception that, subjectively, situation A is the
lesser evil to situation B, whilst objectively—one life against another life—this
conclusion is not true).
This interpretation can be squared with the wording of the statute in the
following way: as pointed out above, Art. 31 (1) (d) demands that `the person
acts necessarily and reasonably to avoid this threat'. `Necessarily' requires that
no other means was available to the defendant by which to avoid the threat (or,
rather, avoid acting on the threat).145 Most commentators argue that `reasonably'
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should be understood as entailing an objective proportionality test.146 However,
it is suggested that `reasonably' could be interpreted to require no more than
the `reasonable person' standard familiar to common lawyers, requiring the
defendant to have reacted as a reasonable person would have done in his position.
If the threat is such that a reasonable person might have given in to it, then he
will be exonerated (provided the defendant did not intend to cause a greater
harm than the one sought to be avoided, i.e. did not act with dolus malus147 ).
On such a reading, the `reasonably' requirement does no more than go to the
person's ability to withstand the pressure, reflecting the idea of Zumutbarkeit
(`fair expectability'148 —what a person can be fairly expected to put up with in the
relevant circumstances) in § 35 StGB: one can speak in terms of duress (proper)
only where the threat is so powerful that it has so acted upon the defendant's mind
as to make him believe he is left with no meaningful choice of conduct. Art. 31 (1)
(d) could then be classified as a (more or less traditional common law) excusatory
duress defence.

4

Conclusion

At first sight, the Rome Statute eschews the civilian classification of `bars to
responsibility', `justifications' and `excuses'; it does not mention these terms
anywhere in its provisions on grounds of exclusion of criminal liability. However,
on closer inspection it becomes clear that this classification does underlie the
system of Art. 31 (1) Rome Statute.
The insanity defence focuses on the actor's capacity, which, as has been
shown, is the same as a `bar to responsibility'. A similar point can be made
about intoxication, although, as seen, the scope of that defence has been much
reduced in comparison to some domestic legal systems. Self-defence, in excluding
mistaken self-defence from its ambit, points towards the conclusion that it is
meant to justify rather than excuse. While the provision on `duress' is based
on common law concepts, the wording of the provision suggests that it is best
regarded as an attempt to align duress with duress of circumstances (as opposed
to necessity), and should as such be regarded as excusatory.
of the threat.
Ambos, Treatise, above n 3, 1040.
147
See Eser, above n 58, [59].
148
See Fletcher, The Grammar of Criminal Law, above n 2, 322 (`conduct [which] is fairly to be
expected of the offender').
146
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It is difficult to codify rules of international criminal law that are acceptable
to all the representatives of the different legal traditions. Compromises are
inevitable, and the Rome Statute is no exception: it draws from both civil law
and common law concepts. As a result, it does not and cannot reflect the
coherence and systematic integrity of either Rechtskreis. Naturally, views can
also differ as to what makes a case deserving of a justification or an excuse. It is
nevertheless important, if like cases are to be treated alike, that the law of defences
be underpinned by a suitable and coherent system of categorization. On closer
inspection, these underpinnings, which owe much to the civilian tradition, can be
detected in Art. 31 (1), although it might have been preferable to have them more
clearly identified and articulated.
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Covering Syria: Legal and Ethical
Obligations of Journalists
Dan Saxon*

1

Introduction: The right to know v the
protections of international law

According to the Committee to Protect Journalists, today Syria is the most
dangerous place in the world to practice the profession of journalism. At least 30
international and Syrian journalists have been killed covering the Syria conflict
since March 2011.1 In addition, several international journalists apparently have
been detained by the Assad regime and the units of the opposition armed groups
known as the Free Syrian Army (FSA). The performance of the vast majority of the
national and international journalists reporting from Syria since March 2011 has
been invaluable and often courageous. Without their efforts, many of the historic
and tragic events in Syria during the past two years would have remained unseen
and unreported.
Nevertheless, during 2012, a small minority of journalists abused and exploited prisoners by `interviewing' them under highly coercive circumstances.
Several journalists–including those from major news networks–arguably violated moral principles underlying the legal obligations codified in international
humanitarian law (IHL) and international human rights law (IHRL). Journalists
*
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enjoy important protections under IHL2 and IHRL3 and customary international
humanitarian law provides that civilian reporters working in areas of armed conflict must be respected and protected as long as they do not take a direct part in
hostilities.4 However, the purpose of this article is not to discuss the duties and
obligations owed to journalists reporting from conflict zones like Syria. Rather,
this article focuses on instances where journalists have ignored the protections
due to prisoners of war (POWs) under IHL and IHRL in order to report about
particular events in Syria.5
The creation and broadcast of these interviews raises important questions
regarding the responsibilities of journalists in situations of armed conflict. Are
journalists bound by the rules of IHL? Even if IHL does not impose obligations
on journalists, to what extent should reporters, their editors and publishers be
expected to understand these principles and rules? Finally (and most complex),
how should journalists balance the tensions between the public interest in the
free dissemination and reception of information about an ongoing war and the
2

3

4

5

Under Article 4(A)(4) of the Third Geneva Convention Relative to the Treatment of Prisoners
of War (GC III) of 12 August 1949, persons entitled to the protections of `prisoners of war'
include `war correspondents … provided that they have received authorization, from the armed
forces which they accompany, who shall provide them for that purpose with an identity
card'. Moreover, Article 79 of Additional Protocol I to the Geneva Conventions (AP I)
provides that `[j]ournalists engaged in dangerous professional missions in areas of armed conflict
shall be considered as civilians within the meaning of Article 50, paragraph 1 … without
prejudice to the right of war correspondents … provided for in Article 4A(4) of the Third
Convention'. Thus, journalists enjoy all the protections afforded civilians by GC III and AP
I. Nevertheless, two categories of journalists may be operating in an area of armed conflict:
journalists accredited to the armed forces, and `freelance' journalists. If they were captured,
the former would be prisoners of war, while the latter would be civilians protected under
GC IV and AP I. ICRC, Commentary to Additional Protocol I (1987), paras 3266 and 3271,
<http://www.icrc.org/ihl.nsf/COM/470-750102?OpenDocument> [accessed 26 July 2013].
According to Article 19 of the Universal Declaration of Human Rights, `[e]veryone has the right
to freedom of opinion and expression; this right includes freedom to hold opinions without
interference and to seek, receive and impart information and ideas through any media and
regardless of frontiers'.
ICRC, `Customary International Humanitarian Law Study', Rule 34, <http://www.icrc.org/cus
tomary-ihl/eng/docs/v1_cha_chapter10_rule34> [accessed 26 July 2013]. My thanks to Robert
Mahoney for this point.
This problem is not new. For example, during the first Gulf War in 1991, the Iraqi Government broadcast footage of captured and bruised British pilots giving `humiliating statements'. M
Meyer & K Studds, `Upholding Dignity and the Geneva Conventions: The Role of the Media in
Protecting Prisoners of War and Civilian Security Internees Against Insults and Public Curiosity', 14 July 2006, 1, <http://www.icrc.org/eng/assets/files/other/amic_kevin_studds_final.pdf>
[accessed 26 July 2013].
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protections accorded to prisoners of war and other detainees of parties to an
armed conflict?
Under the 1949 Geneva Conventions (which apply to international armed
conflicts), prisoners of war must at all times be humanely treated. In addition,
`they must at all times be protected, particularly against acts of violence or
intimidation and against insults and public curiosity'.6 Furthermore, persons
holding prisoners of war must in all circumstances treat them with respect
for their person and their honour.7 No form of coercion may be inflicted on
prisoners of war to obtain from them information `of any kind whatever'.8 More
recently, Article 45 of Additional Protocol I to the Geneva Conventions (AP I),
applicable to international armed conflicts, grants the protections of `prisoner
of war' status to persons taking part in hostilities who fall into the power of an
adverse party.
According to Additional Protocol II (AP II), similar protections are due to
persons detained during non-international armed conflicts, such as the current
civil war in Syria. For example, `their physical or mental health and integrity
shall not be endangered by any unjustified act or omission'.9 They must be
treated humanely at all times and are entitled to respect for their person,
honour, convictions and religious practices.10 Moreover, all wounded persons,
`whether or not they have taken part in the armed conflict, shall be respected
and protected'11 and no one should take advantage of their weakness in order to
mistreat them or harm them in any way.12 Article 3 common to each of the four
1949 Geneva Conventions imposes a general duty to uphold the dignity of persons
detained during internal armed conflicts.13 Stated more broadly, according to a
rule of customary international humanitarian law, persons hors de combat must be
treated humanely.14
6
7

8
9
10
11
12
13
14

Art 13 GC III.
Art 14 GC III. When journalists are held as prisoners of war, this includes `the right not to respond
to interrogation'. W A Orme Jr, `Journalists, Protection of,' in R Gutman & D Rieff (eds) Crimes
of War: What the Public Should Know (1999), 218.
Art 17 GC III.
Art 5(2)(e) AP II.
Art 4 AP II.
Art 7 AP II.
ICRC, Commentary to Additional Protocol II, para 4635, <http://www.icrc.org/ihl.nsf/C
OM/475-760012?OpenDocument> [accessed 26 July 2013].
Meyer & Studds, above n 5, 2.
ICRC, `Study of Customary International Humanitarian Law' , Rule 87, <http://www.icrc
.org/customary-ihl/eng/docs/v1_cha_chapter32_rule87> [accessed 26 July 2013].
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A strong public interest exists in protecting the scope of freedom of expression and the right to impart and receive information,15 in particular during an
armed conflict where serious violations of human rights are committed by all
belligerent parties. Nevertheless, the exercise of these rights carries special duties and responsibilities, which may require restrictions in order to protect the
rights or reputations of others.16 For example, although a photograph or internet
broadcast of a detained person may demonstrate that he or she is alive, the publicity may humiliate the detainee, place her or her family in danger, inflame ongoing
tensions, etc.17 The U.K. Ministry of Defence prohibits the publication of images
of detained persons `either as identifiable individuals or which undermine their
personal dignity'.18
Furthermore, under IHRL, the right to freedom of thought and expression
includes the right not to speak.19 Indeed, in certain circumstances, coercing a
detainee to make statements against her will may constitute cruel and inhuman
treatment20 and torture.21
Thus, during wartime, a tension exists between these liberties and the
protections accorded by IHL and IHRL to prisoners of war and, in the case of
non-international armed conflicts such as Syria, to persons detained by one of the
belligerent parties. In this paper, I argue that, on occasion the international media
in Syria has failed to properly balance these tensions, resulting in exploitation and
abuse of prisoners of war. I will try to recommend some basic practices which
may assist journalists to carry out their work consistent with the moral principles
that underlie international law.

15

Art 19(2), International Covenant on Civil and Political Rights (ICCPR), 16 December 1966,
999 UNTS 171; Article 10(1) European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR), 4 November 1950, 213 UNTS 222; Art 9, African Charter on
Human Rights and Peoples' Rights (African Charter), 27 June 1981, 1520 UNTS 217.
16
Art 19(3) ICCPR and 10(2) ECHR.
17
Meyer & Studds, 2, above n 13.
18
Ministry of Defence, `Green Book—MOD Working Arrangements with the Media for
Use Throughout the Full Spectrum of Conflict', Joint Service Publication 580, 31 January
2013, 18, <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/7
0682/greenbook_v8_20130131.pdf> [accessed 26 July 2013].
19
Maritza Urrutia v Guatemala [2003] 103 IACHR 391, paras 99(c) and 103. This author is the
husband of Maritza Urrutia.
20
Ibid, para 88.
21
Ibid, paras 91–94.
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The Syria conflict and the potential for
journalistic abuse

On 15 February 2012, CNN broadcast a dramatic video of one of its journalists
who had bravely slipped into Syria and made contact with a unit of the fledgling
FSA. CNN explained that it was not publishing the exact location of its reporter,
appropriately, `because of concerns for her safety.' The title of the story was `A
Paid Killer in Syria Describes His Work'.22 The focus of the broadcast was the
story told by a wounded Syrian Government agent detained somewhere in Syria
by the FSA. The video broadcast shows portions of an interrogation conducted
by one of the man's captors (with questions like `Why are you killing us?') as
well as a so-called `interview' between the CNN reporter and the wounded
and blind-folded detainee. With at least one of his armed captors present,
the wounded man `confessed' to the reporter that he had killed as many as 70
unarmed protesters on behalf of the Assad regime. The Syrian government had
turned him, and others like him, into `monsters', the man explained. The CNN
journalist described how the detainee `seemed ready to give up the names' of other
persons who participated in the kidnapping of opposition members. `There's
no way to confirm [his] story', intoned the journalist, `or be sure he hasn't been
coerced. But now he is a bargaining chip. His captors intend to trade him for
some of those abducted'.23
A starker case of possible journalistic abuse of the principles underlying IHL
was broadcast in October 2012 by Al Jazeera. In a story published on 17 October
22

A Damon, CNN, 15 February 2012, < http://edition.cnn.com/2012/02/14/world/meast/syriapaid-killer/index.html> [accessed 26 July 2013].
23
It is noteworthy to recall that at the time of the CNN interview in February 2012, there was still
debate amongst international organizations and human rights groups as to whether the ongoing
violence in Syria constituted an armed conflict for the purposes of applying IHL. There was little
doubt that the intensity of the violence in Syria at that time, particularly in places like Homs,
Idlib and parts of Damascus, rose to the level required to constitute an armed conflict. But the
existence of the second requirement for determining the existence of a non-international armed
conflict, the organizational level of the disparate FSA units, was much less clear. Human Rights
Council, Report of the Independent International Commission of Inquiry on the Syrian Arab Republic,
UN Doc A/HRC/19/69, 22 February 2012, para 13, http://www.ohchr.org/Documents/HRBod
ies/HRCouncil/RegularSession/Session19/A-HRC-19-69.pdf. In fact, due to the difficulties of
gaining access to many parts of Syria, international institutions—when making their own
assessments of these issues—depended heavily on the observations of the limited number of
journalists who succeeded to enter the country and monitor the organizational capabilities of
the growing insurgency at that time.

416

Dan Saxon

entitled `Captured Syrian Pilot Speaks to Al Jazeera',24 a highly experienced
correspondent `interviews' a Syrian pilot who had been shot down over the town
of al-Bab and captured by members of the FSA. One of the pilot's eyes was
completely purple and swollen shut. As the filmed `interview' progresses in the
presence of the pilot's armed captors, the journalist explains to the public: `We
had no way to establish exactly how he had been treated before we got there, or
what kinds of pressure he was under. But we wanted to hear his story'.25 Amongst
other questions, the correspondent asked the detainee: `Did you understand …
that you were bombing civilians?'26 The captured pilot appears frail and afraid
in the video but the journalist explains that: `Most think the pilot's innocence is
feigned; a ploy to escape responsibility for his actions'.27 The accusatory nature
of the questions and the journalists' comments concerning the pilot's behaviour
only increased his vulnerability.
On 7 December 2012, the BBC broadcast an encounter with six male
prisoners detained at the Mezza Airbase in a detention centre operated by Air
Force Intelligence, which, the BBC reporter mentioned, was `Syria's most-feared
intelligence service'.28 The reporter described how `human rights groups and
former prisoners say torture happens here'.29 In fact, the United Nations
Commission of Inquiry for Syria and Human Rights Watch have documented
the use of horrific torture against detainees at the Mezza Airbase prison since at
least November 2011.30 In the broadcast, Air Force Intelligence officials `paraded'
(the BBC's term) six male detainees for the cameras of the BBC and a film crew
from Syrian State Television, the Assad Government's media outlet. Several of
the men were elderly and `all have confessed to being in Jihadist, Al-Qaida-style
groups'. The passport of one of the men, an Algerian-French citizen, was filmed
and broadcast, an act that documented his identity. This gentleman declined to
24

A McNaught, Al Jazeera, 17 October 2012, <http://www.aljazeera.com/video/middleeast/
2012/10/20121017194751288492.html> [accessed 26 July 2013].
25
Ibid (emphasis added).
26
Ibid.
27
Ibid.
28
`Syria Rebel-Held Areas Fear Attack', 7 December 2012, <http://www.bbc.co.uk/news/worldmiddle-east-20649670> [accessed 26 July 2013].
29
Ibid.
30
Human Rights Council, Report of the Independent International Commission of Inquiry on
the Syrian Arab Republic, UN Doc A/HRC/S-17/2/Add.1, 23 November 2011, paras 61-72,
<http://www.ohchr.org/Documents/Countries/SY/A.HRC.S-17.2.Add.1_en.pdf> [accessed 26
July 2013]; Human Rights Watch, `Torture Archipelago: Arbitrary Arrests, Torture, and
Enforced Disappearances in Syria's Underground Prisons Since March 2011' (2012), 56-62.
<http://www.hrw.org/reports/2012/07/03/torture-archipelago-0> [accessed 26 July 2013].
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respond when asked whether he had been tortured; the other detainees said that
they had not. The reporter noted that he could not `vouch for' the statements
of the detainees. The broadcast continued with a description of how the Assad
Government assigns blame to Jihadist/terrorist groups for the violence afflicting
Syria, which provided a motive for the government to give the BBC access to
`alleged Jihadists'.31
Arguably, each of the three broadcasts bears some `news value' as each
imparts information about aspects of the conflict in Syria. However, in addition
to the obvious propaganda value that these `interviews' provide to one side
of the Syrian conflict, the nature and tone of the questions and comments in
the CNN and Al Jazeera broadcasts imply the prisoners' responsibility for war
crimes against civilians; an especially dangerous allegation to make, given their
vulnerable position as captives of the FSA, and a charge which may not be correct.
Similarly, the BBC broadcast depicts the `confession' of detainees to involvement
in terrorist organizations, a perilous acknowledgement to make by persons under
the power of the Assad Government, and a potential justification for continued
government human rights violations.32 Finally, the coercive conditions of each
`interview' with these detainees significantly weakens the credibility and value
of the `information' contained therein. Taken together, on balance these factors
outweigh any `news value' contained in these broadcasts.

31

For a similar video `interview' with prisoners/detainees held by the Syrian Ministry of Interior and `awaiting trial', see T Marshall, `Syria: Rebel Prisoners on Their Religious War',
SkyNews, 8 December 2012, <http://news.sky.com/story/1022491/syria-rebel-prisoners-ontheir-religious-war> [accessed 26 July 2013].
32
For example, in a particularly gruesome broadcast following the massacre of civilians in the city
of Daraya, Al-Dunya journalist Micheline Azaz described how `[e]very time we enter an area
with terrorists, they've already practiced what they preach. Criminality, killing, and all of it in
the name of ``freedom'',' `Syrian TV ``interviews'' Orphan Beside Her Dead Mother', Al-Dunya
TV, 28 August 2012, <http://www.youtube.com/watch?v=uRBnM8tmMuw&feature=youtu.be>
[accessed 26 July 2013].
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The ethical duties of journalists pursuant to IHL
and IHRL

In times of armed conflict,33 the belligerent parties are bound to comply with
the obligations of IHL.34 To date, standard interpretations of IHL have opined
that it is the detaining power that has a positive legal obligation to treat prisoners
and detainees humanely35 as opposed to other individuals–like journalists–who
may have contact with detained persons.36 Thus, for example, international law
expects that, in addition to members of the Syrian Government armed forces, all
33

On 7 May 2012, the President of the International Committee of the Red Cross (ICRC) publicly
announced that the ICRC had determined that in two parts of Syria, the Governorates of Homs
and Idlib, the unrest had reached the level of a non-international armed conflict (NIAC) under international law. In these two specific locations, the ICRC believed that the legal criteria of intensity and duration of violence, plus the organizational level of the opposition armed groups known
as the FSA, were present. Consequently, IHL applied throughout the territory of the Syrian State,
`and the safeguards afforded to persons deprived of their liberty in relation to the NIAC kick[ed]
in regardless of the location of the detention facility'. D Cahen, `Guest Post from the ICRC's
Daniel Cahen Responding to My Post on Syria/LOAC', (Original Post by R Chesney), LawFare:
Hard National Security Choices, 17 July 2012, <http://www.lawfareblog.com/2012/07/guest-postfrom-the-icrcs-daniel-cahen-responding-to-my-post-on-syrialoac/> [accessed 26 July 2013].
Until 7 May 2012, all parties to the conflict, as well as states, international institutions and NGOs
monitoring Syria arguably could operate under the impression that international human rights
law, rather than IHL, applied throughout Syria. Thus, the ability of the Syrian regime and its
military and security forces to lawfully use lethal force against members of the opposition was
quite limited. Given its stature as a leading arbiter of IHL questions, the ICRC's announcement
changed the rules of the game in Syria, and all belligerent parties subsequently had the right to
use lethal force against military targets. Thus, the parties to the Syrian conflict now had a duty
to respect the rules of IHL, including the requirement that prisoners of war and others hors du
combat be treated humanely. For a view challenging a strict reliance on the two legal criteria for
the purpose of determining the application of IHL, see L R Blank & G S Corn, `Losing the Forest for the Trees: Syria, Law and the Pragmatics of Conflict Recognition' (2013) 46 Vanderbilt J
Transnat'l L 3.
34
Art 2 common to the GCs; Art 1(3) AP I; Art 1 AP II; ICRC Customary International
Humanitarian Law Study, Rule 139, `Respect for International Humanitarian Law' (`Each party
to the conflict must respect and ensure respect for international humanitarian law by its armed
forces and other persons or groups acting in fact on its instructions or under its direction or
control') <http://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter40_rule139> [accessed
26 July 2013].
35
ICRC, Commentary to Article 13 GC III, <http://www.icrc.org/ihl.nsf/COM/375-590017?Open
Document> [accessed 26 July 2013].
36
The commentary to Common Article 3 of the GCs also refers to the obligations of the belligerent
parties to armed conflict, as opposed to other entities or individuals. `It is for the Parties to
the conflict to conform to Article 3 and ensure the observance of all its provisions'. ICRC,
Commentary to Article 3 GC III, <http://www.icrc.org/applic/ihl/ihl.nsf/vwTreaties1949.xsp>
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FSA commanders in Syria, be they an uneducated auto mechanic from Homs or a
farmer from Idlib, will correctly apply the rules of IHL once the threshold criteria
for an armed conflict exist.37
Although journalists are not `parties' to armed conflict, they are important
actors with the ability to influence events, military and civilian morale and
the policies and decisions of governments.38 In Syria, for example, the Assad
Government felt compelled to control domestic media outlets after the uprising
began in March 2011. Agents of the regime harassed, detained, mistreated and/or
interrogated a number of journalists who reported on the anti-government
protests.39 The government confiscated televisions in military barracks as well
as the cellular telephones of soldiers and army officers, thereby restricting
their access to national and international news.40 The regime operates a State
news channel and persons loyal to the Assad regime own all private television
channels.41 Conversely, `pro-opposition' television channels broadcast their
information and messages into Syria from abroad.42 All of this activity confirms
the media's potential to impact the behaviour of individuals and institutions,
including, of course, persons responsible for the treatment of detainees.
Furthermore, legal philosopher Larry May argues that the tenets of IHL are
[accessed 26 July 2013].
There is little doubt that, by the time of the October 2012 Al Jazeera broadcast described above,
the situation in Syria had degenerated into a full-blown civil war and was best classified as
a non-international armed conflict for the purposes of IHL. S Nebehey, `Red Cross Ruling
Raises Questions of Syrian War Crimes', Reuters, 14 July 2012, <http://www.reuters.com/arti
cle/2012/07/14/us-syria-crisis-icrc-idUSBRE86D09H20120714> [accessed 26 July 2013]. The
question of whether assistance provided by third states to both the Assad Government and the
Syrian opposition effectively transforms this crisis into an `international' armed conflict is beyond the scope of this paper. See R Chesney, `The War in Syria and LOAC: Some Key Issues', Lawfare: Hard National Security Choices, 15 July 2012, <http://www.lawfareblog.com/2012/07/thewar-in-syria-and-loac-some-key-issues/> [accessed 26 July 2013].
38
D M Bishop, `The Press and the TET Offensive: A Flawed Institution Under Stress' (1978)
Air University Review, <http://www.airpower.maxwell.af.mil/airchronicles/aureview/1978/novdec/bishop.html> [accessed 26 July 2013].
39
Human Rights Council, `Report of the Independent International Commission of Inquiry on the
Syrian Arab Republic', UN Doc A/HRC/S-17/2/Add.1, 23 November 2011, paras 88 and 104.
40
Ibid, para 104.
41
The government claims that its television station, al Ikhbariya, provides objective reporting. `Inside the Syrian State TV Station', BBC NEWS, 11 February 2013, <http://www.guardian.co.uk/me
dia/2013/feb/10/bbc-documentary-syria-state-television> [accessed 26 July 2013].
42
M Linstead, `Syria's Media War: What You Need to Know', BBC NEWS, 20 October 2012,
<http://www.bbc.co.uk/news/world-middle-east-20009357> [accessed 26 July 2013].
37
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expressions of primarily moral norms.43 If IHL is based on moral principles,
it does not seem unreasonable to expect that all journalists—as well as editors
and media executives who supervise journalists—learn and respect the basic
moral principles that underlie the rules of IHL.44 The basic principles of IHL are
`elementary principles of humanity, even more exacting in peace than in war'.45
Moreover, the concept of humanity implies that `each individual is desirous
of the treatment corresponding to his status and can therefore judge how he
should, in turn, treat his fellow human beings'.46 Situations in life arise where
moral duties and principles, a sense of justice and common sense compel certain
conduct or omissions, regardless of the obligations imposed by legal rules.47
Thus, although journalists may not bear specific legal duties under IHL, common
decency, morality and ethics should make any journalist very cautious about the
use of `interviews' of detained persons.48
One commentator suggested recently that perhaps the Geneva Conventions
should be amended so that the prohibition against `public curiosity' also applies
`to those who manufacture and distribute material that aids a government or
non-state actors in the commission of crimes against POWs'.49 A ban so broadly
expressed, however, would be subject to multiple interpretations (including
virtually any news report that suggests a degree of support or sympathy for
a belligerent party) and could unfairly impinge on the right of the media to
impart information and the right of the public to receive it. Moreover, the
ICRC is presently revising its commentaries to the Geneva Conventions and the
1977 Additional Protocols.50 Thus, it may be more effective to insert a specific
43

L May, After War Ends: A Philosophical Perspective, Cambridge (2012), 5.
Meyer and Studds, above n 5, 3 (suggesting that to be most effective, as reporters and as entities
that can help to ensure respect for IHL, journalists who report on armed conflicts would benefit
from a greater understanding of IHL).
45
Corfu Channel (United Kingdom of Great Britain and Northern Ireland v Albania), Judgment, ICJ
Reports 1949, p 4, 22.
46
ICRC, Commentary to Article 13(1) GC III, <http://www.icrc.org/ihl.nsf/COM/375-590017?Ope
nDocument> [accessed 26 July 2013].
47
G Radbruch, `Statutory Lawlessness and Supra-Statutory Law (1946)', (2006) 26 Oxford JLS 1, 1-8.
48
S J Frantzman, `Terra Incognita: The Media and War Crimes', Jerusalem Post, 24 October 2012, <http://www.jpost.com/Opinion/Columnists/Terra-Incognita-The-media-and-warcrimes > [accessed 26 July 2013]. The protection of prisoners against intimidation, insults and
public curiosity represents moral values as well legal obligations. ICRC, Commentary to Article
13, GC III, above n 35.
49
Frantzman, ibid.
50
ICRC, `Bringing the Commentaries on the Geneva Conventions and the Additional Protocols to the Twenty-first Century', Interview with J-M Henckaerts, 13 December 2012,
44
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admonishment in the text of the commentaries about the exploitation of detained
persons by members of the media or other individuals not directly associated with
a party to the armed conflict.
Such an admonishment would be consistent with the practice of the British
military, which, while permitting video and still-photography of detainees to
illustrate the scale and nature of capture, usually will not permit interviews
with prisoners by the media or `close-up' photography that concentrates on
individual detainees.51 Ministry of Defence staff attempt to balance the need
for journalists to report on prisoners of war `prudently and discretely' with
concerns about the effect of publication or transmission of information on
detainees or their families.52 Similarly, prior to the March 2003 invasion of
Iraq, the U.S. Department of Defence prohibited `embedded' journalists from
taking photographs of the faces of enemy prisoners of war or detainees, as well
as interviews with persons in custody.53
IHRL is also in force during armed conflict. The United Nations Security
Council, the General Assembly and the Human Rights Council have affirmed
the applicability of IHRL to situations of armed conflict in hundreds of separate
resolutions.54 Furthermore, the jurisprudence of the International Court of
Justice observes that both IHL and IHRL apply during armed conflict, although
IHL serves as the lex specialis.55
<http://www.icrc.org/eng/resources/documents/interview/2012/geneva-conventions-comme
ntaries-interview-2012-07-12.htm> [accessed 26 July 2013].
51
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52
Ibid.
53
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During Possible Future Operations/Deployments in the U.S. Central Commands', February 2003, paras
4.G.18 and 4.G.19, <http://www.fas.org/sgp/othergov/dod/embed.html> [accessed 26 July 2013].
54
I Siatitsa & M Titberidze, `Human Rights in Armed Conflict from the Perspective of the
Contemporary State Practice in the United Nations: Factual Answers to Certain Hypothetical
Challenges', Rule of Law in Armed Conflicts Project, Geneva Academy of International
Humanitarian Law and Human Rights, 34, <http://www.geneva-academy.ch/RULAC/inter
action_between_humanitarian_law_and_human_rights_in_armed_conflicts.php> [accessed 26
July 2013].
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Opinion, ICJ Reports 2004 p 136, para 106. Acts and omissions may implicate international law.
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that violated international obligations in areas of the Democratic Republic of Congo under its
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The relationship between these two bodies of law and the duties required
by them during armed conflict `remains quite complex'.56 IHL and IHRL can
complement and reinforce each other, although at times IHL will specify the
applicable rules and their interpretation, while in other cases it will be IHRL,
depending on which body of law is more detailed and adapted to the situation.57
When necessary, any restrictions on particular human rights (in this case, the
media's freedom of expression) should be proportionate to the legitimate IHL
objective at stake.58
As in the case of the law of armed conflict, traditional interpretations of IHRL
do not impose legal obligations on journalists. `In practical terms, human rights
… arise against the state, which so far has a virtual monopoly of responsibility'.59
Nevertheless, IHRL and the moral principles that support it, protects the
dignity inherent in all human beings and forbids all forms of exploitation and
degrading treatment.60 This should include, of course, any abuse or exploitation
of prisoners of war or other persons detained during armed conflict. Indeed,
with respect to the `interviews' of detainees in the broadcasts described in this
article, the principles underlying IHL and IHRL reinforce each other. Thus, a
more liberal view of IHRL suggests that journalists bear at least an ethical duty to
ensure that their conduct does not, in any way, undermine the inherent right to
dignity owed to detained persons. Arguably, in each of the three news broadcasts
from Syria described above, the participating journalists did not fulfil this duty.

4

Application of international law's protections of
prisoners of war and other detained persons

A strong argument can be made that the February 2012 CNN broadcast described
above was a violation of the spirit (if not the letter) of IHL and IHRL. CNN
clearly made the detainee an object of public curiosity and the fact that the captive
was wounded only increased the likelihood that his captors took advantage of
Congo v Uganda), Judgment, ICJ Reports 2005, p 168, para 179.
`Interaction Between Humanitarian Law and Human Rights in Armed Conflicts', Rule
of Law in Armed Conflicts Project, Geneva Academy of International Humanitarian Law
and Human Rights, <http://www.geneva-academy.ch/RULAC/interaction_between_humanitarian_law_and_human_rights_in_armed_conflicts.php> [accessed 26 July 2013].
57
Ibid.
58
Open Door Counseling and Dublin Well Woman v. Ireland, [1992] ECHR 14235/88, para 70.
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his weakness to exploit him for propaganda purposes.61 The CNN journalist
herself acknowledged that she could not verify whether the man was coerced
into providing the information, but this circumstance did not stop her from
performing her `interview' nor did it stop CNN from broadcasting the material
with the knowledge that the status of the detainee as a `bargaining chip' made
him a likely subject of propaganda. We will probably never know the fate of
this man, whether the information attributed to him was true or not, or whether
this broadcast had consequences for his safety and/or the safety of his family or
others in Syria. In this case, however, the journalist and CNN violated the moral
principles underlying IHL and IHRL in order to produce a `news' story.
A closer look at the CNN broadcast, however, reveals circumstances that
might justify its production and release, based on the overriding IHL principle of
humanity and IHRL's fundamental right to life. The reporter explains, somewhat
confusingly, that the detainee `asked that his identity be obscured enough so
that the government can't recognize him, but said that he wanted his friends to
know that he is alive–and a changed man'.62 A number of interests appear to be
expressed in this ambivalent and contradictory statement. First, the man does
not want the Government to see him as a `traitor' to the cause of the Syrian state.
Second, he wants some members of his community to know that he is detained,
perhaps so that they could take action on his behalf. Lastly, but perhaps most
importantly given his vulnerable, captive condition, the man wants to distance
himself from his alleged violent past. Through this lens, what appears at first
blush to be an improper use of a detainee as a `public curiosity', begins to develop
into strategies and efforts intended to protect the man's life.63 The man once
thought that members of the Syrian opposition were terrorists; now `he thinks
differently'.64 Since he was detained, however, `I have seen only good'.65
Nevertheless, any attempt to protect the man's interest in this broadcast
would have been much better served without the inclusion of his (possibly
61

As depicted in another, horrific video posted recently on Youtube apparently depicting
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coerced) `confession', including the man's `chilling'66 story about how he killed
unarmed protesters and how he once slit another detainee's throat. The public's
interest in receiving this information would seem to be diluted (if not erased) by
the likelihood that the captive's statement: 1) may have been coerced, 2) may be
untrue, and 3) may place him in even greater danger.
Circumstances may arise where the publication of information in the media
about prisoners and/or detainees may be beneficial to their interests, and to the
public interest.67 For example, the 1992 press photographs of emaciated detainees
standing behind barbed wire in the town of Prijedor, Bosnia and Herzegovina,
cast the world's attention on the operation of concentration camps by Bosnian
Serb forces and the plight of non-Serbs incarcerated there. In August 2012,
FSA forces permitted the New York Times' Brian Denton to photograph one of
their captives, a `mentally damaged' member of a Government paramilitary unit,
with evident bruises and swollen limbs apparently resulting from the torture he
had received from his FSA captors.68 There is a distinct difference, however,
between a still photograph or video material that depicts the reality of harsh
detention conditions and an `interview' that extracts information from a detainee
which 1) may be false and 2) may place that person and others in danger. The
former can save prisoners' lives. The latter constitutes abuse. The humanity
principle underlying IHL and the value of human dignity central to IHRL may
call for different judgements in different situations; but it should not permit the
exploitation or endangerment of protected persons.
Nevertheless, `public curiosity' about world events drives many persons to
seek out and receive news.69 For example, in the context of the Syria conflict,
renowned English war photographer Don McCullin left his comfortable life in
retirement to spend a week in the ravaged city of Aleppo `to show the human
toll of the fighting'.70 This dynamic, one source for the marketplace of ideas
that sustains any democracy, may increase the public interest value of depicting
prisoners of war in media broadcasts.
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Commentators such as Meyers and Studds have suggested, however, that as a
matter of principle, IHL's ban on subjecting detainees to public curiosity trumps
freedom of expression concerns to such an extent that any broadcast/publication
of a film/photo of an identifiable prisoner of war or detainee should normally be
prohibited.71 Similarly, they argue that the publication of photos of unrecognisable prisoners in humiliating or degrading positions would also be impermissible.72 In my view, these positions are too extreme in that they effectively codify a `conflict' between IHL and IHRL rather than finding a way to harmonise
divergent laws. Meyers and Studds give insufficient weight to the potential humanitarian value of the publication of such material. The mere broadcast of an
identifiable prisoner of war or detainee, may, depending on the circumstances,
save that person's life. Moreover, photos of unidentifiable degraded and humiliated prisoners–such as those from Abu Ghraib prison in Iraq–may stimulate sufficient public concern and pressure so that the relevant authorities cease the abusive behaviour. Conceivably, this kind of media attention also can empower the
victims of such mistreatment to re-assert their own rights.73 Thus, the `principle' enunciated by Meyers and Studds gives insufficient weight to the benefits of
publicizing such information, and fails to properly balance the interests of IHL
and the important IHRL value of freedom of expression that are at stake.
The question remains with respect to persons detained by parties to an armed
conflict, what criteria should be used to determine when the public interest to
impart and receive information trumps international law's protections against
making detainees objects of public curiosity and other degrading treatment?74
One common-sense response may assist journalists to answer this question:
when it is reasonable to believe that publication of the detainee's face, identity
and/or other information may assist his/her safety and well-being, and not
71
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lead to exploitation or abuse. Put more starkly, journalists and their editors
and employers might ask themselves: `Will this broadcast help or damage the
humanitarian interests of the detainee(s)?'75
By contrast, in situations of likely duress and coercion, broadcasts of `interviews' and `confessions' produce confusion rather than information, particularly
given, in one journalist's words: `the difficulty of verifying anything' in Syria.76
For example, all three of the journalists reporting in the media broadcasts described in this article felt it necessary to distance themselves from the reliability
of the detainees' statements: `There's no way to confirm [his] story. Or be sure
he hasn't been coerced'.77 `We had no way to establish exactly how he had been
treated before we got there, or what kinds of pressure he was under'.78 `I can't vouch
for what they said'.79 Thus, the detainees' humanitarian interests may outweigh
the public's interest in the production and dissemination of these kinds of broadcasts. Furthermore, such broadcasts by major media outlets such as CNN, Al
Jazeera and the BBC will encourage `media savvy'80 belligerent parties holding
captives to mount (or `parade' as in the BBC's term) more propaganda exercises
using exploited detainees.81
In cases of doubt, a safer methodology might be for journalists to insist on
solely photographing and/or filming prisoners of war and their identity documents, without recording additional information. This would assist detainees by
ensuring that a record exists of their captivity, without subjecting them to questionable interrogation techniques. Some might argue that this strategy would unduly reduce the `news value' or public interest of a particular report. This seems
like a specious argument, however, as any depiction of the lives and circumstances
of persons detained during armed conflict would seem to have inherent `news
value' and public interest. Furthermore, this methodology would serve as a precedent for the protection of detained or arrested journalists who could insist upon
equal treatment.
As a profession, journalists are well-aware of the dangers facing prisoners of
75
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war or other persons detained during armed conflict. For example, in December
2012, the journalist advocacy and protection organization Reporters Without
Borders issued a news release expressing its concern for the fate of Ukrainian
journalist Anhar Kochevna, allegedly held for ransom in Syria by members of
the FSA. Arrested journalists, the group noted, `should be treated humanely, or
charged, or released'.82 However, two videos of Ms. Kochevna had appeared
on the internet in which she `confessed' to serving as a military interpreter for
Syrian and Russian officers. Reporters Without Borders noted that it was `deeply
concerned that in both video appeals the journalist seems to be speaking under
pressure'.83 Journalists in conflict zones should extend these same concerns to the
prisoners of war with whom they have contact, for the security of the detainees
and for their own.
Even in today's era of 24/7 news, cable television, internet media and Youtube,
the press, individually and institutionally, can modify its behaviour when it
believes that restraint is in its interests. For example, after Shabiha militia
members allied with the Assad Government kidnapped NBC correspondent
Richard Engel and his crew in Syria, a video of the captured men appeared
on Youtube and news of their predicament appeared in other media outlets.84
However, Youtube quickly removed the video and, at the urging of NBC News,
most Western media outlets maintained a `blackout' on the story in order to
assist persons in Syria attempting to locate the kidnapped men.85 Thus, one
effective way to ensure that media work remains consistent with the moral
principles underlying international law would be to generate a change in media
culture, whereby journalists, their colleagues and supervisors would come to view
82
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appropriate limits on the content of broadcasts of prisoners of war as serving,
rather than harming, their own interests.

5

Possible solutions to reduce confusion for
journalists and the potential for abuse of
detainees

Journalists in war zones and editors and publishers who review their material
should carry the Geneva Conventions and Additional Protocols as a tool to
assist them to protect the dignity of other vulnerable persons who deserve the
benefits of international law. It is not my intention to advocate for limitations on
freedom of expression.86 However, the right to receive and impart information
carries with it certain duties and responsibilities.87 Thus, if journalists expect to
receive the protections that IHL and IHRL accords them, professional ethics and
common decency should require them to perform their work without violating
the moral principles that support the law. The following seven recommendations
may help to ensure compliance with international law:
1. The amended ICRC commentaries to the Geneva Conventions should
include a clear admonishment against the exploitation of detainees by
members of the media or others not directly associated with a party to an
armed conflict;
2. Prior to their deployment, sufficient instruction in the principles and rules
of IHL should be provided to all journalists who cover armed conflicts (or
situations of protracted violence that may not meet the legal threshold of
an armed conflict) so that they do not exploit prisoners or assist in their
exploitation;
86
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3. If journalists have any contact with prisoners of war or other detained
persons, it should be limited, if requested by the detainees, to recording
their names and faces. Journalists and/or media companies should never
disseminate material that treats captives as objects of `public curiosity' or
places them, or their families and associates, at greater risk;
4. Journalists should never meet with or `interview' prisoners of war with
their captors present, as this only increases the risk of pressure and
coercion on the prisoner, and the likelihood that the journalist will receive
false information;
5. Major news outlets should retain legal advisers who will be available to
address international law issues presented by the work of journalists in the
field, just as militaries use legal advisers to review and address legal issues
that arise during the operations of their forces;88
6. Media outlets who cover armed conflicts should produce their own
guidelines to prevent the broadcast of videos or the publication of reports
that treat captives as objects of `public curiosity' or place them, or their
families and associates, at greater risk;89 and
7. Media outlets should pledge never to publish reports that violate rules
of IHL, IHRL and/or principles of humane treatment towards detained
persons.
Adherence to these proposals would reduce the risk that belligerent parties
to an armed conflict view journalists as propaganda tools of one side to the
hostilities. Thus, in addition to ensuring that detained persons are protected
from exploitation and other forms of humiliating or dangerous treatment, these
measures also would improve the safety of journalists in the field.90 Finally, these
recommendations might assist journalists and other media professionals to find
the right balance between the freedom of expression and IHL's protections of
persons detained by a party to an armed conflict.
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Syria is a `uniquely dangerous environment'91 for journalists reporting on
the conflict, requiring difficult judgements about the methods and content of
news reports. Syria is also, of course, an exceptionally dangerous place to be
a detainee. Nevertheless, it is possible for journalists, even in Syria, to inform
the public about the existence of detained persons, as well as their locations and
general conditions, without contributing to the exploitation of these individuals
for the benefit of their captors, the journalists, or both. Journalists can perform
an invaluable service by locating, mapping and reporting about where detained
persons are being held and by whom. Better training, more professionalism,
greater clarity in the law and a change in media culture, however, are needed
to avoid the situations of mistreatment and exploitation of detainees in Syria
described in this article.
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Introduction

South African prosecutors made headlines when they recently announced their
intention to commence an investigation into mass rapes committed during
Zimbabwe's 2008 election campaign. Worldwide coverage hailed the first
instance of an African state invoking universal jurisdiction to investigate crimes
against humanity committed abroad by foreigners. Overlooked was another
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first: the object of South Africa's investigation was neither Zimbabwean officials
nor individual rapists, but Zimbabwe's ruling political party itself, ZANU-PF.1
Conventional wisdom holds states, international organisations and occasionally
individuals to be subjects of international law, with debate ongoing as to whether
corporations and rebel groups can be said to have international human rights
obligations.2 Political parties have not figured in this debate, yet of all non-state
actors they are arguably the most natural bearers of international obligations.
When in power, they span the very divide between public and private spheres
which has historically determined the scope of application of human rights
law.3 Even in opposition, political parties have the capacity to foster or thwart
individuals' participation in governance and, with it, their dignity and human
rights.4 Reflecting this centrality to democracy, they are directly addressed
by diverse international instruments and bodies, a trend to be embraced and
encouraged from prosecution authorities to election observer organisations.

2

Political parties and electoral misconduct

At the outset, the nature of political parties and of the misconduct in which they
sometimes engage will be examined by comparison with analogous phenomena
more familiar to international law: rebel groups and armed conflict, respectively.
In the process, characteristics making it impractical to impose international
obligations on rebel groups will be seen not to bear on political parties.
1

2

3

4

See e.g.
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J Klabbers, `(I Can't Get No) Recognition: Subjects Doctrine and the Emergence of Non-State
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The distinction between rebel groups and political parties is admittedly
nebulous in societies experiencing or emerging from insurrection or civil war.
Hezbollah in Lebanon, the People's Liberation Movement in South Sudan and the
Liberation Tigers in Sri Lanka exemplify the `continuum' along which political
parties and rebel groups may be arrayed.5 Admonishing the last group on
behalf of the United Nations, Professor Philip Alston warned that the Tamil
Tigers' conduct would be evaluated against international standards by virtue
of the fact that they `aspire to represent a people before the world'.6 While
conceding the theoretical relevance of such an aspiration in holding non-state
actors to international obligations, Rodley has argued that in fact many rebel
groups `aspire merely to impede government or draw attention to perceived
injustice'.7 Undoubtedly the objectives of rebel groups vary, but they remain
fundamentally military in nature.8 Even when engaged in political activities,
these tend to be instruments of or pretexts for an essentially military purpose.9
Political parties, on the other hand, are by definition `association[s] […] one
of the aims of which is to participate in the management of public affairs'.10
Unlike armed groups,11 political parties' core vocation will, in democratic systems,
be legitimate, legal and inherently laudable. Accordingly, whether they aspire
to form the government—and, in a sense, to represent their state before the
world—as in the case of large parties, or merely to influence government, in
the case of smaller ones, political parties will be comparatively sensitive to the
reputational implications of violating international obligations. Rebel groups,
meanwhile, are more or less indifferent.12
5
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over territory.
Rodley, above n 3, 301.
De Zeeuw, above n 5, 7.
De Zeeuw, above n 5, 17-18.
European Commission for Democracy through Law (Venice Commission), Guidelines and Report
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Ibid. See also Rodley, above n 3, 318 (`Only rarely will [rebel groups] have reason to feel bound
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Most states today are at least nominally democratic.13 Political parties'
legitimacy and legality is attested to by the registration formalities imposed
on them across jurisdictions: from submitting lists of nominating citizens (in
Georgia and Malawi) or nominated candidates (in Madagascar and Benin) to
paying a fee (in Tajikistan and the US) and solemnly disavowing affiliation with
insurgents (in Afghanistan).14 Having duly registered, unlike rebel groups,15
parties are capable of being dissolved or stripped of their status by authorities on
ostensibly principled grounds such as encouragement of crime (as in Turkey and
Bosnia and Herzegovina).16 Finally, political parties' finances tend to be regulated
by authorities, which may hold them to account for assets.17 For their part, rebel
groups do not generally have assets in their names.18
The question of political parties' international obligations will ordinarily
arise in the context of elections in societies transitioning towards democracy.19
Though not the only means or measure of participative governance, elections are
the most regularly contentious. Electoral misconduct ranges from non-violent
acts (fraud such as vote-buying and ballot- or count-tampering) to outright
violence (intimidation of opposing candidates or supporters through property
damage, harassment, and physical harm possibly rising to international criminal
levels).20 In so far as political parties can be said to have international obligations
not to interfere with opponents' human rights, these are the likely forms their
violations will take.
Even at its most violent, however, the objectives, timing, perpetrators and
by international standards').
Venice Commission, above n 10, 2. See also ACE Electoral Knowledge Network, `Registration requirements for parties (Chamber 1)', <http://aceproject.org/epic-en/CDTable?ques
tion=PC001&view=country&set_language=en> [accessed 15 July 2013].
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disappointing electoral results'.
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United Communist Party of Turkey v Turkey, [1998] 26 EHRR 121, para 23 (Communist Party of
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victims21 of electoral misconduct distinguish it from the armed conflict engaged
in by rebel groups. Qualitatively, electoral violence remains a `deviant form' of
political participation rather than a rejection of or alternative to politics.22 It is the
dark side of democracy, a by-product of what Stanford anthropologist Thomas
Hansen calls democracy's tendency to `foreground […] a cause, a grievance'23 with
as much potential to divide as to reconcile. Elections being episodic by nature,
electoral violence will be more akin to the `internal disturbances and tensions,
such as riots [and] isolated and sporadic acts' which fall short of armed conflict
as defined in humanitarian law.24 Two examples illustrate the particularity of
electoral violence: `electoral lists were reported to have been used in 1983 when
the Sri Lankan ruling party's supporters, traveling in state-owned buses, carried
out attacks on the Tamil population';25 and `[w]omen throughout Zimbabwe who
are affiliated with the MDC were abducted, beaten, and gang raped by President
Mugabe's ZANU-PF youth militia […]'.26
The diffuse nature of electoral violence begs the question of what conduct
might be legally attributed to a political party.27 Even assuming an act of
misconduct can be traced to party employees or registered members, let alone
mere supporters or sympathisers, to what extent do the perpetrators act in a
political capacity? Members of Africa's notorious partisan youth organisations
might be driven less by party affiliation and more by youthful aggression or
material rewards.28 Like ZANU-PF in Zimbabwe, another rebel group turned
political party, Kenya's African National Union, has put members of its youth
21
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Colonial Categories to a Crisis of Faith?', in A Murphy (ed), The Blackwell Companion to Religion
and Violence (2011) 367, 371, noting the view that `violence in South Asia [is] part and parcel of
political life and just another tool on the spectrum of political methods'.
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T Hansen, `The Political Theology of Violence in Contemporary India' (2012) 2 South Asia
Multidisciplinary Academic Journal, <http://samaj.revues.org/1872> [accessed 7 April 2013]. See
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wing on the party payroll in past election campaigns.29 And how to disentangle
partisan from ethnic motives? So frequently are ethno-religious cleavages
exploited to political ends that, in a book surveying this correlation, Human
Rights Watch felt it necessary to specify that it `does not condemn the formation
or existence of […] political parties based on religious or ethnic affiliation' per se.30
The attribution question cannot be answered in the abstract. However, it is
suggested that liability should not require evidence that party leaders `explicitly
called' for misconduct.31 That standard would exclude situations like the one in
Apartheid South Africa, where:
[…] self-defense units set up with the encouragement of the ANC
[African National Congress] became undisciplined and preyed on
the communities they were supposed to protect. Meanwhile, radical
black groups opposed to the negotiations, such as […] the armed
wing of the PAC [Pan Africanist Congress], carried out attacks on
whites […].32
Rather, the common law notion of vicarious liability should be relied on to assess
political parties' breach of international obligations. In proceedings against a
corporation under the US Alien Tort Statute, Judge Posner of the Seventh Circuit
approved of civil liability for international law violations `directed, encouraged
or condoned at the […] defendant's decisionmaking level'.33 This standard
might be satisfied with respect to a political party, at least constructively, where
gang-rapes of opponents are perpetrated at party `base camps' by men chanting
partisan slogans and wearing party-issued t-shirts.34 Similarly, in connection
with international criminal law, non-state actors' liability may be founded upon
`organizational complicity' in the commission of any offence.35
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Rationale for imposing international obligations
on political parties

The above examples make clear that if internationally enshrined rights of
participative governance are to be protected, as mandated by the International
Covenant on Civil and Political Rights, they need protecting as much from
non-state actors as from authorities, if not more so.36 Comprising the rights
to vote and seek elected office, participation rights are an end in themselves,
affirming individual dignity and equality. In the UN General Assembly's
estimation they are equally a means to ensure `enjoyment of a wide range of other
human rights and fundamental freedoms'.37 This foundational or prophylactic
role of participation rights distinguishes them from other human rights sought
to be protected by imposing international obligations on non-state actors. When
international tribunals or treaty bodies articulate such obligations, they are
sometimes criticised as having intruded on the prerogatives of (elected) national
governments.38 But this criticism assumes that such governments reflect the will
of the people, whereas that is not true of political parties which triumph through
electoral misconduct.
As recognised by the UN Human Rights Committee, political parties play
a `significant role in the conduct of public affairs and the election process'.39
Similarly the European Court of Human Rights has stated, `political parties
are a form of association essential to the proper functioning of democracy'.40
Though the Court articulated this rationale for granting standing to political
parties as claimants under international law, surely it militates equally strongly
36
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for imposing international obligations upon them. Political parties bring to
bear collective resources and organisational capacity which, if used to bad
ends, may gravely violate others' participation rights and human rights more
generally.41 By the same token, where they contest elections in conformity with
international norms, political parties have a unique capacity to foster participative
governance.42 Their significance in this respect is affirmed by the Inter-American
Democratic Charter adopted by members of the Organization of American
States. Among other provisions, the Charter declares that `[t]he strengthening of
political parties and other political organizations is a priority for democracy'.43
A capacity to either inhibit or foster participation rights is enhanced in the
case of ruling parties, separated as they are by only a `thin line' from the resources
of the state.44 From Africa to the former Soviet Union, there is a rich tradition of
governments deploying state agents to do the dirty, partisan work of intimidating
opposition candidates and supporters.45 If `complicity' between nominally
non-state actors and states is a common justification for holding non-state actors
to international standards, ruling parties are the ultimate embodiment of this
rationale.46 They do not merely act with or `like' a government: they substantially
are the government.47 And even where they do not directly exploit this status to
violate opponents' participation rights, elected officials and their appointees may
turn a blind eye as partisan agents do so for them.48 In so far as the infringed
participation rights are enshrined only domestically, impunity will result to the
41
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extent that domestic institutions prove unable or unwilling to hold either state
or party to account.49 In such cases, international human rights obligations offer
the only means of piercing the governmental veil and holding culpable political
parties to account.50

4

International framework of participation rights

It is one thing to assert that political parties should be subject to international
obligations. In assessing the extent to which political parties are subject to
international obligations, if only by implication, the Universal Declaration of
Human Rights and the International Covenant on Civil and Political Rights
appear at first glance to offer fertile ground. Both instruments articulate sweeping
rights of participation, as in Article 21 of the Universal Declaration of Human
Rights:
(1) Everyone has the right to take part in the government of his
country, directly or through freely chosen representatives.
[…]
(3) The will of the people shall be the basis of the authority of
government; this will shall be expressed in periodic and genuine
elections […].51
So broad is this wording that it suggests converse duty-holders might extend beyond electoral authorities to include political parties. But the more fundamental
question is whether the Universal Declaration enshrines any legal rights or obligations at all. Its dismissal by Rodley as comprising language of mere `fact or
faith'52 is overstated: even in the domestic context, legal rules typically are formulated as `general declarations' rather than specific `directives'.53 And semantic
generality alone cannot have deprived the Universal Declaration of legal signifi49
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cance given how many of its provisions, albeit not Article 21, have subsequently
crystallised into customary international law.54
Rather, what takes the Universal Declaration out of the realm of treaty law
binding states, much less political parties, is its status as a resolution of the UN
General Assembly, unsigned and unratified, and its preambular self-description
as setting out not rules but `standard[s] of achievement'.55 Thus it falls to Article
25 of the International Covenant on Civil and Political Rights (ICCPR), a treaty
ratified by 167 states,56 to enshrine rights of participative governance under
international law:
Every citizen shall have the right and the opportunity, without any
of the distinctions mentioned in article 2 and without unreasonable
restrictions:
(a) To take part in the conduct of public affairs, directly or through
freely chosen representatives;
(b) To vote and to be elected at genuine periodic elections which shall
be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors; […]57
As with the Universal Declaration, it is not obvious that corresponding obligations attach to electoral authorities to the exclusion of political parties. By way of
contrast, the equivalent provision of the European Convention on Human Rights
specifies unambiguously that it is the state `Contracting Parties' which `undertake
to hold free elections […] under conditions which will ensure the free expression
of the opinion of the people'.58 Moreover, the ICCPR expressly recognizes private
persons' `responsibility to strive for the promotion and observance of the rights'
set out therein.59 Yet the UN Human Rights Committee, the independent body
tasked with monitoring ICCPR compliance, has authoritatively interpreted the
54
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treaty as binding states alone.60 As a matter of international law, the committee
has emphasised that it remains for `[s]tates [to] ensure that, in their internal management, political parties respect the applicable provisions of article 25 in order
to enable citizens to exercise their rights thereunder'.61
In short, neither the Universal Declaration nor the ICCPR as interpreted
can be said to impose international legal obligations directly on political parties.
Under these instruments, political parties lack `sufficient status' to violate the
enshrined norms or rights of participative governance.62 At most, state parties to
the ICCPR are exhorted to transpose its provisions into domestic law, and thus
to bind political parties indirectly by way of treaty-implementing legislation.

5

International instruments addressing political
parties

That something is amiss with this interpretation of the ICCPR becomes clear
when compared to that of another universal treaty, the Convention on the
Elimination of all Forms of Discrimination against Women (CEDAW). CEDAW
binds even more states than does the ICCPR.63 Like ICCPR Article 25, it
contains a provision enshrining participation rights, albeit from a gender-specific
perspective, in Article 7:
States Parties shall take all appropriate measures to eliminate discrimination against women in the political and public life of the
country and, in particular, shall ensure to women, on equal terms
with men, the right:
(a) To vote in all elections and public referenda and to be eligible for
election to all publicly elected bodies;
60
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(b) […] to hold public office […]64

On its face, CEDAW's explicit direction to states alone invites as restrictive an
application as that given to the ICCPR. Yet the UN Committee on the Elimination
of Discrimination against Women, the treaty body responsible for monitoring
CEDAW's implementation, has authoritatively interpreted Article 7 to impose
international obligations directly on political parties within ratifying states:
Political parties must embrace the principles of equal opportunity
and democracy and endeavour to balance the number of male and
female candidates.65
[…] political parties also have a responsibility to ensure that women
are included in party lists and nominated for election in areas where
they have a likelihood of electoral success.66
And:
[…] political parties have an obligation to demonstrate their commitment to the principle of gender equality in their constitutions, in
the application of those rules and in the composition of their memberships […]67
CEDAW's implementing body is on solid interpretive ground in so far as it is
widely accepted that treaties may impose international obligations directly on
domestic actors and not simply the state parties as such.68 This position in no
way detracts from the established rule that treaties cannot impose obligations on
third states or international organisations without their express consent.69
While CEDAW's direct application to political parties depends upon interpretation of its provisions, some regional treaties address political parties explicitly. This may reflect a deliberate calculation by the governments of state parties
64
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that international standards should apply to opposition parties just as they do
the party which, by virtue of being in government, may find itself associated or
imputed with the wrongful conduct of electoral authorities.70 Whatever the motivation, post-communist countries comprising the Commonwealth of Independent States (CIS) have concluded a Convention on the Standards of Democratic
Elections, Electoral Rights and Freedoms. Now in force, the Convention reaffirms both the Universal Declaration and the ICCPR and proceeds to direct that
`[n]o candidate, no political party (coalition), no other public association or public organization shall use the methods of psychic, physical, religious compulsion
or calls for violence or threats of violence or any other forms of coercion',71 and
that `[e]ach candidate and each political party (coalition) participating in elections
shall accept the voting returns and results of democratic elections'.72
Similarly, members of the Economic Community of West African States
(ECOWAS) have signed a Protocol on Democracy and Good Governance which
is in legal force.73 The Protocol mandates that `[t]he party and/or candidate who
loses the elections shall concede defeat to the political party and/or candidate
finally declared the winner […]'.74
Between these two instruments, 26 states from Turkmenistan to Togo have
bound political parties to direct obligations under international law. The number
and range of states embracing such norms is even more impressive when soft law
instruments are factored in: that is, authoritative instruments not strictly binding
in international law. For example, heads of government of the (then) 54 African
Union member states have adopted a Declaration on the Principles Governing
Democratic Elections. Like the CIS Convention, the AU Declaration reaffirms
relevant provisions of the Universal Declaration and ICCPR in its preamble. It
proceeds to direct that:
No individual or political party shall engage in any act that may
70
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lead to violence or deprive others of their constitutional rights and
freedoms.75
Every candidate and political party shall respect the impartiality of
the public media […]76
Every individual and political party participating in elections shall
recognize the authority of the Electoral Commission or any statutory body empowered to oversee the electoral process and accordingly render full cooperation […]77

And:
Every citizen and political party shall accept the results of elections
proclaimed to have been free and fair by the competent national
bodies […] or, challenge the result appropriately […]78
The CIS Convention, ECOWAS Protocol and AU Declaration reflect the collective will of states' executives to impose international obligations on political parties within discrete regional blocs. In contrast, the Inter-Parliamentary
Union (IPU) is an intergovernmental organisation consisting of states' legislative
branches. Its reach is global, with 162 national member legislatures, and its influence is reflected in permanent UN observer status. The IPU's unanimouslyadopted Declaration on Criteria for Free and Fair Elections therefore evidences
the breadth of support for international norms of political party conduct across
not only territories but branches of government. Having reaffirmed the Universal Declaration and ICCPR in its preamble, the IPU Declaration states in relevant
part that `[c]andidature, party and campaign rights carry responsibilities to the
community. In particular, no candidate or political party shall engage in violence';79 `[e]very candidate and political party competing in an election shall respect the rights and freedoms of others';80 and that `[e]very candidate and po75
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litical party competing in an election shall accept the outcome of a free and fair
election'.81
Whether hard or soft, strictly legal or merely political, the international
instruments canvassed above permit a number of conclusions to be drawn as
to the international legal status of political parties. First, as a matter of treaty
law, the UN Human Rights Committee's interpretation of ICCPR Article 25 is
increasingly an outlier in so far as it does not recognise the direct application of
obligations to political parties. Subsequent agreements between state parties to a
treaty such as the ICCPR have an interpretive role to play as regards that treaty, at
least as between those states, whether by establishing their own interpretation of
it—as the CIS Convention arguably does in explicitly referencing the ICCPR—or
as a relevant rule of international law applicable to them in its own right, as
the ECOWAS Protocol is.82 Even strictly non-binding instruments, such as the
AU and IPU Declarations, are increasingly relied on to give content to treaty
standards.83 Therefore, a credible interpretation of ICCPR Article 25 would
impose international obligations directly on political parties.
Second, as a matter of customary international law, hard as well as soft law
instruments concluded by intergovernmental organisations have `tremendous
importance' in ascertaining the opinio iuris of states necessary to elucidate binding
rules on the international plane.84 The collective will manifested by CIS,
ECOWAS, IPU and AU member states to bind political parties rebuts Rodley's
traditional, statist presumption against international law vesting non-state actors
with `sufficient status to become themselves violators of that law'.85 Whatever
opposition states might historically have evinced to treating non-state actors as
`proper' international legal subjects86 has, at least with respect to political parties,
81
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collapsed spectacularly. That it has done so in similar terms across states from
Africa to the former Soviet Union, many of them specially affected by electoral
misconduct, adds credence to the possibility that we are witnessing the formation
of customary international law binding upon political parties, at any rate on
a regional basis.87 Moreover, the range of states concerned shows that this
development is far from an exercise in cultural imperialism.88
Third, as a practical matter, it may be irrelevant to their importance whether
the instruments surveyed above contribute to forming hard law. Treaties
and custom deriving from state practice are increasingly viewed as outdated
parameters of international law, confining it to a vertical, constraining role over
states rather than a horizontal, facilitative role across societies.89 As Professor
Hart has written in specific connection with international law, `the proof that
``binding'' rules in any society exist, is simply that they are thought of, spoken
of, and function as such' among relevant actors.90 Though not legally binding
per se, the AU and IPU Declarations unambiguously `formulate expectations' on
political parties.91 This is clear from their consistent use of manifestly obligatory
forms (`shall') rather than hortatory ones (`should').92 If international law is
well acquainted with `hard' instruments containing `soft' norms—that is, norms
within treaties worded so conditionally as to be unenforceable93 —the unqualified
wording of the AU and IPU Declarations effectively inverts that phenomenon.
These are hard norms articulated in soft instruments.
On the ground, relevant actors are gradually taking note. Though still overwhelmingly focused on authorities' administration of elections,94 international
election observer organisations will from time to time direct their only tool as
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Pellet, above n 84, 752.
Cf Rodley, above n 3, 317-318.
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Abi-Saab, above n 84, 60. See also Bianchi, above n 83, 398-9 (`although some norms are
non-legally binding, they are […] as effective in addressing the needs of the international
community as legally binding norms').
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H L Hart, The Concept of Law (1st edn, 1961) 226.
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M Bothe, `Legal and Non-Legal Norms-A Meaningful Distinction in International Relations?'
(1980) 11 Netherlands YBIL 65, 68. See also Bianchi, above n 83, 404 (`to dismiss as ``non-law'' social
practices that constitute the fabric of day-to-day international life and are increasingly perceived
by the relevant actors as demanding respect as a matter of law […] is unlikely to advance the cause
of international law [...]').
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Cf Rodley, above n 3, 306.
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Bianchi, above n 83, 398.
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See e.g. A Davis-Roberts & D J Carroll, `Democracy Program, Using International Law to Assess
Elections' (2010) The Carter Center, 3 (`much of the election observation community looks at the
electoral process from the perspective of election administration').
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neutral third parties, their hortatory language, at political parties. The Office of
Democratic Institutions and Human Rights of the Organization for Security and
Cooperation in Europe (OSCE) is among the most established, undertaking election observations in the OSCE's 57 member states at the invitation of the state
concerned. Following each observed election, the OSCE issues a report addressing various actors in the electoral process. Among other recommendations, recent reports have stated:
[…] political parties should take steps to ensure that no pressure
is applied on public-sector employees or other citizens to attend
campaign events, to desist from political activities, or to vote in a
particular way.95
Parties should demonstrate the political will for the conduct of
democratic elections commensurate with the broad privileges they
enjoy under the law in regard to the conduct of elections. They
should discharge their electoral duties in a responsible manner
[…].96
Even in the rare OSCE reports where they appear, however, recommendations
directed at political parties are outnumbered by those directed at electoral
authorities by a factor of some 25 to one. This may be due to the minimal
role traditionally played by public international law in election observation
frameworks.97 Given the developments canvassed above, it is suggested that
these frameworks be revised to reflect the international obligations and norms
which increasingly apply to political parties as well as electoral authorities. This is
consistent with electoral observers' essentially passive function, to `acknowledge
the situation as a whole' while avoiding any apparent bias as between governing
and opposition parties.98 But it also embraces their proactive potential as
95

OSCE/ODIHR, Election Observation Mission Final Report: Ukraine Parliamentary Elections (2003),
17. See also OSCE/ODIHR, Election Observation Mission Final Report: Albania Parliamentary
Elections (2009), 30.
96
OSCE/ODIHR, Election Observation Mission Final Report: Albania Parliamentary Elections (2009),
28.
97
Davis-Roberts & Carroll, above n 94, 3.
98
See section 3 above, for the suggestion that misconduct by electoral authorities may rightly or
wrongly be imputed to governing parties, so that a focus exclusively upon such misconduct might
lead the governing party to perceive bias against it. See Rodley, above n 3, 318, by analogy with
humanitarian reporting: `it is not in keeping with that ethos to fail to acknowledge the situation as
a whole […] Reporting of this nature, albeit refraining from categorizing such abuses or atrocities
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non-state actors to influence international standards and entrench emerging
norms.99

6

The European Court of Human Rights—and
correlative obligations

So far this paper has examined international instruments with an eye to isolating
obligations directed at political parties. There is no question that all of the
surveyed instruments recognise and enshrine rights of political parties under
international law: not only participation rights as such, but `adjacent' rights
of expression, assembly and association.100 For example, the CIS Convention
provides, `political parties […] shall be guaranteed freedom of campaigning
carried out in all forms allowed by law'.101 And the ECOWAS Protocol states,
`political parties shall […] have the right to carry out their activities freely, within
the limits of the law'.102 For political parties in the 47 Council of Europe
member states, including such politically charged places as Azerbaijan, Bulgaria
and Croatia, rights are accorded by the European Convention of Human Rights,
and the European Court of Human Rights provides a concrete means of asserting
those rights in the face of recalcitrant authorities. Throughout its history, the
Strasbourg Court has granted political parties standing to bring claims before
it.103
If political parties may so clearly be endowed with international legal rights
there can hardly be a substantive impediment inhering in international law
to their being subjects for purposes of obligations. On the contrary, the
question appears to be a procedural or practical one of whether to exercise
as human rights violations, would make it much harder for governments to legitimately reproach
human rights reporters with moral selectiveness'.
99
A Peters, L Koechlin & G Zinkernagel, `Non-state actors as standard setters: framing the issue in
an interdisciplinary fashion', in A Peters, L Koechlin, T Förster & G Zinkernagel (eds), Non-State
Actors as Standard Setters (2009) 1. See also Clapham, above n 2, 921 (noting human rights
observers' `naming and shaming' function as to rebel groups).
100
Standards for Elections, above n 54, 6 (`the adjective genuine can be seen to bring in the so-called
adjacent political freedoms and rights, such as the freedom of expression, assembly, association,
and movement').
101
CIS Convention, Art 13(4).
102
ECOWAS Protocol, Art 1(i). See also AU Declaration, Art. IV(6); IPU Declaration, Art 3(4).
103
See e.g. Communist Party of Turkey, para 25; Republican Party of Russia v Russia, 12 April 2011,
ECtHR App No 12976/07; Partidul Comunistilor (Nepeceristi) v Romania, 3 February 2005, ECtHR,
App No 46626/99; Communist Party v Germany, 20 July 1957, ECtHR, App No 250/57.
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prescriptive or adjudicative jurisdiction over political parties.104 In this vein, a
memorandum of the French Foreign Ministry addressing France's international
criminal jurisdiction states:
France has long acknowledged […] both the criminal liability of legal
entities and the extraterritoriality of certain laws that apply to them
in this regard. Legal entities include private law legal entities, both
for-profit (companies, partnerships) and non-profit (associations,
political parties […] etc)105
The memorandum proceeds to explain that this jurisdiction is exercised sparingly
on account of `pressure from political parties and associations who feared
that they might otherwise incur liability'.106 In other words, political parties
themselves recognise that nothing but the solicitude of states insulates them from
international obligations.
While it lacks the prescriptive jurisdiction of the French state, the treatybased European Court of Human Rights has ingeniously wielded adjudicative jurisdiction to impose international obligations on political parties in select cases. It
does so by invoking the abuse of rights doctrine, as codified in the Convention,107
to dismiss actions by political parties that either call for or have themselves `resorted to illegal or undemocratic methods, encouraged the use of violence, aimed
to undermine [the respondent state's] democratic and pluralist political system or
pursued objectives that were racist or likely to destroy the rights and freedoms of
others'.108 In this way, political parties within Council of Europe states can be
seen to be subject to an `obligation not to exceed certain limits in exercising' their
participation rights `and not to exercise [them] with the sole intention of harming others'.109 While this obligation might leave something to be desired in so
104

J L Brierly, `The Basis of Obligation in International Law', in H Lauterpacht & C Waldock (eds),
The Basis of Obligation in International Law and Other Papers by the Late James Leslie Brierly (1958)
51; See also Knox, above n 3, 19 (`International law has the legal capacity to place direct horizontal
duties on all private actors not to violate one another's human rights.').
105
Human Rights Coordination Mission, Re: Criminal liability of private law legal entities under French
law and extra-territoriality of the laws applicable to them: Review of the situation and discussion of issues
(2006), quoted in Clapham, above n 2, 913-914.
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Ibid, 914.
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Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950,
213 UNTS 222, Art 17.
108
Communist Party of Turkey, para 23.
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R Ago, `The Internationally Wrongful Act of the State, Source of International Responsibility:
3rd Report on State Responsibility', ILC Ybk 1971/II(1), 199, 222.

450

Tim Wood

far as its breach entails essentially procedural consequences for political parties
appearing before the Court, nonetheless it advances the view that international
obligations attach directly to political parties. Moreover, by formulating the obligation in essentially correlative terms as one of respect for the participation rights
of fellow political parties and their supporters, the Court avoids a potential pitfall
associated with the more diffuse converse obligations articulated in international
instruments. Such obligations may be invoked strategically by governments, acting in a fundamentally partisan capacity, to `offset' participation rights accorded
by the state to opposition political parties.110

7

Conclusion

This paper has canvassed and sought to justify emerging international human
rights obligations of political parties. Its focus has been on what might be
termed primary obligations: that is, `morally authoritative' obligations of general
application rather than `practically authoritative' obligations accruing to a specific
actor upon breach of a primary obligation.111 Primary legal obligations exist
independently of the secondary obligations (or lack thereof) through which they
are enforced (or not).112 Thus, the International Court of Justice distinguishes the
`binding force' of obligations it imposes from the question of their enforceability,
noting: `the fact that the Court does not itself have the means to ensure
the execution of orders […] is not an argument against the binding nature
of such orders'.113 The emergence of primary obligations for political parties
reflects a global consensus spanning actors as diverse as the UN Committee
on the Elimination of Discrimination against Women, the Commonwealth of
Independent States, France's Foreign Ministry and the Economic Community of
110

Knox, above n 3, 2. See also section 3 above.
Smith, above n 53, 1747, 1729 footnote 6 (`Primary legal duties arise from ``not-wrongs'', such
as entering an agreement, being born, or attaining the age of majority. Secondary duties, by
contrast, arise from legal wrongs, such as a breach of contract or a tort.'). See also J Combacau,
`Le droit international: bric-à-brac ou système' 31 Arch phil dr 85, 93 (describing a state in breach
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112
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to enforce that prohibition'.
113
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West African States. This paper has urged the UN Human Rights Committee and
election observer organisations to advance this consensus by directly exhorting
political parties, where appropriate, to respect their international obligations.
Other actors are already moving beyond primary international obligations
when it comes to political parties. As has been seen, the European Court of Human Rights will dismiss claims by political parties that have infringed the rights
of others. South Africa's National Prosecution Authority has opened an investigation of ZANU-PF for crimes against humanity. These developments embody
or set the stage for the particularised `orders' (of reparation, of injunction, of forfeiture, etc.) that characterise secondary obligations.114 In time, whether through
international criminal proceedings before domestic courts115 or decisions of independent treaty bodies,116 secondary obligations can be expected to extend to
political parties.
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Smith, above n 53, 1747, 1750. But cf The Diversion of Water from the Meuse (Netherlands v Belgium)
(1937) PCIJ Ser A/B No 70, 79 ( Judge Hudson, ind op): `In international jurisprudence, however,
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115
Clapham, above n 2, 919. See also Knox, above n 3, 19 (acknowledging that `international law
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Abstract
The article reviews the main constitutional arguments for the
protection of lobbying brought about in the United States and in the
European Union, putting such arguments in a legal history context.
After explaining the relevance and topicality of the study of lobbying
from a constitutional law perspective (Part 1), attention is paid to
the issue of properly defining lobbying (Part 2). The article then
outlines the key features of the law of lobbying in the two legal
systems considered (Part 3), and then links this analysis with some
broader reflections on free speech and democracy in the two areas
considered, in order to show how different is the way in which
the two areas conceptualize a constitutional `right to lobby' (Part 4).
The final paragraph offers some concluding remarks, making a few
policy recommendations (Part 5).

1

Lobbying and constitutional law

In recent years, both in the United States and in the European Union, lobbying
has been the subject of much attention in the public debate, mostly triggered
by scandals that have involved high-ranking officials and prominent lobbyists.1
*
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The stories that caused the biggest stir concerned, respectively, Jack Abramoff in the US (see R
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Consequently, many of the views expressed about lobbying, from both sides
of the ideological spectrum, are critical of this practice, and of the influence
that organised interests are able to exert on the democratic political process
this way.2 Some people would suggest that lobbying is not much more than
a form of legalised corruption: US President Obama himself has repeatedly
echoed this line of thought, during his campaign for the presidency and once
in office.3 However, many lobbyists and civil libertarians reject these charges,
arguing that lobbying is a form of political expression; therefore, it cannot be
restricted without infringing both certain crucial tenets of democracy and certain
fundamental individual rights, chiefly what in the US are called `First Amendment
freedoms', in particular freedom of speech, freedom of association, and freedom
to petition the government.4
Freedom of expression and democracy are the two opposing poles that frame
the debate over lobbying. It is, therefore, to a great extent a constitutional debate:
both sides rely heavily on constitutional principles to argue that lobbying must or
must not be restricted. Without taking sides in this debate, this article contrasts
how such arguments were developed in the legal systems of the US and the EU,
and how they are reflected in the respective rules on lobbying.5 A relatively

2

3

4

5

(2009), 3-24) and the `cash-for-laws' scandal in the EU Parliament, exposed by the Sunday
Times with a series of articles in March 2011 (see e.g. `Euro MPs exposed in ``cash-for-laws''
scandal' Sunday Times, 20 March 2011, <http://www.thesundaytimes.co.uk/sto/news/insight/art
icle582604.ece> [accessed 25 July 2013]).
A classic critique of the power of interest group is the one by T J Lowi, The End of Liberalism:
The Second Republic of the United States (2nd edn, 1979). See also B Judis, The Paradox of American
Democracy: Elites, Special Interests, and the Betrayal of Public Trust (2000).
Besides attacking the power of lobbyists in many interviews and speeches, he also refused to
accept contributions from lobbyists for his first presidential campaign. On his first day in office of his first term he signed an Executive Order, Ethics Commitments by Executive Branch Personnel, dictating a series of strict rules with which the administration officials have to comply in their relationships with lobbyists. See also R L Hasen, `Lobbying, Rent Seeking and the
Constitution' (2012) 64 Stan LR 191, 204-207. Some challenges have been brought to some of
the new rules introduced by the Obama administration, but they have been rejected so far:
see K Bogardus, `Federal court tosses out lawsuit challenging Obama's lobbyist ban' The Hill,
26 September 2012, <http://thehill.com/business-a-lobbying/258785-judge-tosses-out-lawsuitagainst-obamas-lobbyist-ban> [accessed 25 July 2013].
See generally H Eastman, Lobbying: A Constitutionally Protected Right (1977); more broadly on
the debate over the existence or not of a constitutional right to lobby, see below n 25 and
accompanying text.
Clearly, the US and the EU are not homogeneous polities, the former being a single federal
state, while the latter being a union of still sovereign states (to be sure, the US is not a unitary
entity either: every state has its own legislation, autonomous from the federal model). However,
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detailed analysis of such rules will show some unexpected results. On the one
hand, I will show that, at first sight, the two regulatory frameworks are more
similar than one might anticipate. Indeed, the restrictions to lobbying activities,
however different in the two areas under consideration, are motivated by the
same goal of transparency. On the other hand, though, such transparency goal
is brought about against the background of different legal systems and different
legal histories, which leads me to submit that beneath the surface of this apparent
similarity lies a rather significant divergence in the theoretical justifications for
the respective regulations.
While the First Amendment to the US constitution was passed in a little institutionalised environment, reflected in its `uncompromised' structure,6 current
European constitutional documents were drafted with a much heavier historical and institutional background, which led to a more qualified protection of the
freedom of expression. This might partially account for the fact that lobbying in
the US is practiced more openly and in more venues, while in Europe it remains
an activity that cannot even be called by its own name (but needs synonyms to
be referred to), and tends to be confined to the law-making forum. It is finally
submitted that, on its turn, this is connected to the nature of the legal systems
considered: it is arguably the flexible common law system that leaves more room
for lobbying at different levels, and also for idealistic, non-economic, grassroots
lobbying, whereas the more rigid civil law system leads to concentrate lobbying
efforts on legislators, and tends not to leave much room for grassroots lobbying, thus affording a competitive advantage to organisations lobbying for business
reasons.
This article is structured in the following way: first, I will define exactly
what is meant by lobbying from a regulatory point of view (Part 2). After that,
I will analyse the essentials of lobbying regulation in the US and the EU; the
most relevant sources for the purposes of this article will be the Supreme Court's
case law in the US and certain non-legislative documents from EU institutions
(Part 3). After that, I will investigate the different ways in which the two areas
under consideration conceptualise a constitutional `right to lobby', and on the

6

the way lobbying is conducted in the District of Columbia does not differ substantially from
the practice of lobbying in Brussels; more importantly, the EU can regulate the lobbying of its
institutions with substantially the same powers as the US with respect to federal government.
Therefore, constrasting the two models seems a legitimate exercise of comparison.
On the history of the First Amendment, see e.g. A R Amar, The Bill of Rights: creation and
reconstruction (1998), 20-45; for an historical overview, see also C R Sunstein, Interest Groups
in American Public Law' (1985) 38 Stan LR 29.
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implications of such different approaches (Part 4). Finally, I will draw conclusions
on why, despite the asymmetry in the comparison between lobbying law in the
US and in the EU, such comparison is still a worthwhile effort (Part 5).

2

Lobbying defined

According to Webster's Dictionary, to `lobby' means `[t]o address or solicit members
of a legislative body in the lobby or elsewhere, with the purpose to influence
their votes'.7 Similarly, Black's Law Dictionary defines the verb `lobby' as: `1. To
talk with or curry favor with a legislator, usually repeatedly or frequently, in an
attempt to influence the legislator's vote. 2. To support or oppose (a measure) by
working to influence a legislator's vote. 3. To try to influence (a decision-maker)'.8
Broadly speaking, then, lobbying refers to the attempt by anyone, for any reason,
to persuade a public official to take any sort of decision on any topic (from the
enactment or rejection of a bill or any other regulation, to the funding of a certain
project, to the appointment of someone to a public office, and so on). As such,
lobbying is well known everywhere in the world, and has presumably existed
as long as politics itself, at least in its modern version typical of representative
democracies: as soon as we have people who have the power to take decisions
on behalf of a whole community, there will always be somebody interested in
persuading them to decide in one way or another.
However, what I am interested in here, and is the distinctive feature of
the legal systems that regulate lobbying—traditionally the US and now also the
EU—is only professional lobbying, i.e. the pressure exerted on public officials by
interest groups as part of their day-to-day business. Interest groups can practice
lobbying in-house, or outsource it to lobbying firms, but in both cases those who
actually perform this activity are professionals highly specialised in dealing with
public officials, and in the subject matters in which those whom they represent
are active. In this article, I am concerned with the rules and the constitutional
principles that govern the activity of these professionals, whose job it is to `lobby',
and who can be described as `stable intermediaries' between interest groups, on
the one hand, and politics, on the other. Indeed, such professionals develop a deep
knowledge of the law-making process, as well as the rules regulating the activity
of government agencies enforcing the law, and have a personal acquaintance with
7
8

Webster's Revised Unabridged Dictionary (1913) <http://www.encyclo.co.uk/webster2/search.php> [accessed 25 July 2013] (entry for `lobby' when used as an intransitive verb) .
Black's Law Dictionary (9th edn, 2009), (entry for `lobby').

456

Riccardo de Caria

many of the people involved in these circuits. Private interests turn to lobbyists
because the lobbyists know the right people to talk to about an issue they are
concerned with, and often have some personal connection with them that they
have cultivated over time. In this sense, lobbyists intermediate between private
parties and politics, and do it stably, as their job, acting on a regular basis as a drive
belt between the polity, on the one hand, and the policy-makers, on the other (I
will come back on the notion of `stable intermediaries' in Part 4).
The principal US federal law on the subject, the Lobbying Disclosure Act 1995
(LDA), is solely concerned with professional lobbying. S 3 of the LDA does not
contain a definition of lobbying itself, but it stipulates that `lobbying activities'
are:
lobbying contacts and efforts in support of such contacts, including
preparation and planning activities, research and other background
work that is intended, at the time it is performed, for use in contacts,
and coordination with the lobbying activities of others.9
In turn, a `lobbying contact' is to be considered:
any oral or written communication [...] to a covered executive
branch official or a covered legislative branch official that is made on
behalf of a client with regard to—(i) the formulation, modification,
or adoption of Federal legislation [...]; (ii) the formulation, modification, or adoption of a Federal rule, regulation, Executive order, or
any other program, policy, or position of the United States Government; (iii) the administration or execution of a Federal program or
policy […]; or (iv) the nomination or confirmation of a person for a
position subject to confirmation by the Senate.10
Finally, s 3 of the LDA also clarifies who is a `lobbyist'. A quantitative criterion is
used:
The term `lobbyist' means any individual who is employed or retained by a client for financial or other compensation for services
9
10

Lobbying Disclosure Act 1995 (US) 2 USC § 1602.
Ibid, s 3. The `covered executive branch official' means the President, the Vice-President, the
members of the cabinet and their staff, while the `covered legislative branch official' means the
members of Congress, their staff and the staff of parliamentary commissions.

The Constitutional Right to Lobby

457

that include more than one lobbying contact, other than an individual whose lobbying activities constitute less than 20 percent of
the time engaged in the services provided by such individual to that
client over a 3-month period.11
The 20 percent threshold has been criticised as arbitrary, difficult to measure, and
therefore relatively easy to circumvent,12 but it is currently the relevant distinctive
criterion in the law.
As far as EU law is concerned, as we shall see the bulk of lobbying regulation
is still of a non-mandatory nature, so there are no binding documents containing
an official definition, comparable to the one of the LDA. However, a definition
of lobbying' was provided by the Green Paper entitled `European Transparency
Initiative', presented by the Commission on 3 May 2006: according to it, ```lobbying'' means all activities carried out with the objective of influencing the policy
formulation and decision-making processes of the European institutions.'13
The recent `Agreement between the European Parliament and the European
Commission on the establishment of a transparency register for organisations
and self-employed individuals engaged in EU policy-making and policy implementation' (Transparency Register Agreement), includes an analytical description
of the activities covered. Article 8 stipulates that:
The scope of the register covers all activities [...] carried out with
the objective of directly or indirectly influencing the formulation
or implementation of policy and the decision-making processes
of the EU institutions, irrespective of the channel or medium of
communication used, for example outsourcing, media, contracts
with professional intermediaries, think-tanks, platforms, forums,
campaigns and grassroots initiatives. These activities include, inter alia, contacting Members, officials or other staff of the EU institutions, preparing, circulating and communicating letters, information material or discussion papers and position papers, and organising events, meetings or promotional activities and social events or
11
12
13

Ibid, s 3. The period was six months before the overhaul by the Honest Leadership and Open
Government Act of 2007, s 201(b).
See W Luneburg, `The Evolution of Federal Lobbying Regulation: where we are now and where
we should be going' (2009) 41 McGeorge LR 85, 91-92, 119.
European Commission, Green Paper: European Transparency Initiative, 3 May 2006, 5
<http://ec.europa.eu/transparency/eti/docs/gp_en.pdf> [accessed 25 July 2013].
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conferences, invitations to which have been sent to Members, officials or other staff of the EU institutions. Voluntary contributions
and participation in formal consultations on envisaged EU legislative or other legal acts and other open consultations are also included.14

The Agreement does not use the word lobbying', but within the context of this
article its description will be the benchmark for the definition of this activity
under EU law.

3

Distinguishing features of the law of lobbying in
the US and in the EU

We can now move to outline the essential aspects of the law and case law
concerning lobbying in the US and in the EU. It is clearly outside the scope of this
work to go into the details of lobbying regulation: as explained in Part 1, I will just
briefly describe the features that are most important for the sake of contrasting
the constitutional aspects of the problem.

3.1

The law of lobbying in the US

For many decades, there was only piecemeal regulation of lobbying in the US.15
Nonetheless, the Supreme Court had a chance to express its view of this activity in
a line of cases between the end of the 19th century and the beginning of the 20th,
concerning the enforcement of lobbying contracts with a contingent fee clause
(i.e. where the fee to be paid was contingent on whether the lobbying effort had
been successful or not). In these rulings,16 the Supreme Court held such contracts
unenforceable, because they posed too big a threat of corruption and of sacrificing
the common interest for the sake of private benefits. In fact, in its reasoning, the
Court was severely critical of the practice of lobbying itself, stating, for example,
in the most important of these cases, that:
14

15

16

Transparency Register Agreement, 22 July 2011, <http://eur-lex.europa.eu/LexUriServ/Lex
UriServ.do?uri=OJ:L:2011:191:0029:0038:EN:PDF> [accessed 25 July 2013] Part IV, Art 8. Art.
10 of the Transparency Register Agreement then lists a series of `Activities excluded'.
See W N Eskridge Jr, `Federal Lobbying Regulation: History Through 1954', in W V Luneburg, T
M Susman & R H Gordon (eds), The Lobbying Manual: A Complete Guide to Federal Lobbying Law
and Practice (4th edn, 2009), 5-21.
Marshall v Baltimore and Ohio Railroad Co, 57 US 314 (1853); Providence Tool Co v Norris, 69 US 45
(1864); Trist v Child, 88 US 441 (1874); Hazelton v Sheckels, 202 US 71 (1906).
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If any of the great corporations of the country were to hire adventurers who make market of themselves in this way, to procure the
passage of a general law with a view to the promotion of their private interests, the moral sense of every right-minded man would instinctively denounce the employer and employed as steeped in corruption and the employment as infamous.17
However, in the following decades, things changed. First, the Supreme Court
distinguished its precedents on contingent fee lobbying in a 1927 case,18 where
it held that a contract was not automatically contrary to public policy for
merely contemplating an `undertaking to procure the passage of [...] ordinances':
in this particular case, the contract under consideration did not `requir[e] or
contemplat[e] the obtaining of legislative or executive action as a matter of favor
by means of personal influence, solicitation, and the like, or by other improper
or corrupt means', and was therefore to be considered valid and enforceable.
Then, two decades later, in 1946, the first comprehensive law on lobbying was
enacted, the Federal Regulation of Lobbying Act (FRLA).19 The FRLA imposed
on lobbyists some duties of registration and disclosure. By choosing to regulate
lobbying (even though targeting only legislative lobbying, leaving unregulated
the lobbying of the executive), Congress implicitly recognised the legitimacy of
the activity: as long as lobbying was carried on in compliance with the FRLA, it
was not illegal. This reflected a very different attitude towards lobbying, that a
few years later surfaced in the Supreme Court, too. The Court first raised some
`doubts of constitutionality' with regard to restrictions of lobbying activities in
a 1953 case United States v Rumely, which did not relate to the FRLA but was in
anyway crucial.20 That case involved the interpretation of the powers of the
House Committee on Lobbying Activities, that was entrusted with the task of
investigating `all lobbying activities intended to influence, encourage, promote, or
retard legislation'.21 The Court held that the phrase `lobbying activities' had to be
interpreted narrowly, because otherwise the powers of inquiry of the Committee
would have been too broad, and would have encroached upon the `prohibition
of the First Amendment'.22 It was therefore not lobbying itself that had to be
17

Trist v Child, 88 US 441 (1874), 451.
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limited, but rather restrictions on it, in order not to infringe a constitutional
right. In particular, Rumely made it clear for the first time that any regulation
of lobbying had to be carefully drafted in order to avoid limiting the freedoms
strongly protected by the First Amendment.
This reasoning was the underpinning for a challenge to the FRLA the
next year: petitioners argued that the registration and disclosure requirements
violated their `freedoms guaranteed by the First Amendment—freedom to speak,
publish, and petition the Government'.23 In what is still the leading case on
lobbying decided by the US Supreme Court, United States v Harriss, Chief
Justice Warren, writing for the majority, gave a narrow interpretation of the
sections establishing the field of application of the new duties. However, he
concluded that, thus interpreted, such duties were permissible; indeed, for the
`full realization of the American ideal of government by elected representatives',
Congress should be able to know to which pressures it is being subjected.24
Harriss fell short of finding a `constitutional right to lobby', something that,
according to many commentators, was never really acknowledged by the Court.25
However, following the reasoning already suggested by the dissenters in Harriss,26
the Court in its later Noerr 27 decision affirmed that `the whole concept of
representation depends upon the ability of the people to make their wishes known
to their representatives',28 and accordingly that lobbying was a legitimate activity
23

United States v Harriss, 347 US 612 (1954), 625.
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even when it had anti-competitive effects. In a more recent case, Regan v Taxation
With Representation,29 Justice Blackmun (joined by Brennan and Marshall JJ), in his
concurrence even wrote that `lobbying is protected by the First Amendment'.30
Therefore, the idea developed that limitations on lobbying could not go beyond a
certain threshold: registration and disclosure were deemed not to infringe First
Amendment rights, but the First Amendment has become the `elephant in the
room' in any effort to regulate lobbying. The Court never explicitly invoked it to
strike down any lobbying law, but legislators knew that this chance was always
there, if they went too far in restricting this activity. This case law was, indeed,
known to the Congress when, in 1995, it finally reached a consensus on replacing
the FRLA with a new law of lobbying (that also covers lobbying of the executive
branch), after such change had been advocated from different sides for many
years. This new law is the already mentioned LDA.31
The underlying thread of the LDA, as is clear from the title, is the duty of
disclosure: except for registration in the register of lobbyists, the LDA does
not impose any particular limit to this activity or to how to carry it on. The
only condition for the LDA is that certain relevant information is recorded and
made public through periodic reports. Harriss, although relative to the FRLA,
is still controlling for the legitimacy of these disclosure obligations imposed
on lobbyists, given the identity of rationale of the FRLA and the LDA in this
respect: the LDA also makes it clear that nothing in it `shall be construed to
prohibit or interfere with—(1) the right to petition the Government for the redress
of grievances; (2) the right to express a personal opinion; or (3) the right of
association, protected by the First Amendment to the Constitution'.32 The LDA
is still the most relevant regulation of lobbying in the US (even if it has been
amended several times, the most important of which is by the Honest Leadership
and Open Government Act of 2007). In past years, however, there have been
significant developments that may eventually lead to a new pronouncement of the
Supreme Court. In particular, the landmark campaign finance case Citizens United
v Federal Election Commission (Citizens United),33 where the Supreme Court held
that the prohibition on corporations (and unions) to contribute from their general
treasury funds to political campaigns, violated those entities' First Amendment
29
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political rights, is starting to have effects in the closely connected field of
lobbying.34
Relying on Citizens United's strong stand in favour of the freedom of everyone
to influence the political process to the best of his ability, the US Court of Appeal
for the Second Circuit in Green Party of Connecticut v Garfield, and a federal district
court in Ohio in Brinkman v Budish struck down, respectively, `a Connecticut law
that barred campaign contributions to state candidates by lobbyists' and `a law
barring lobbyists from engaging in fundraising', on the one hand, and `a ``revolving
door'' statute that barred former state legislators and staffers from lobbying the
legislature for 12 months after leaving service',35 on the other. This litigation
never ended up in the Supreme Court, which would have presumably confirmed
the legitimacy of disclosure rules;36 however, in the future, the Court might
strike down laws that impose further obligations,37 on the grounds that they risk
`chilling' some political speech that would otherwise contribute to public debate:
an explicit acknowledgment of a First Amendment right to lobbying, thus, may
be on its way.

3.2

The law of lobbying in the EU

Moving to EU law, the first thing to notice is that rules are provided only relative
to the Commission and the Parliament: there is no regulation for lobbying
the other institutions, including the European Council and the Council of the
European Union. For a long time, the existing rules were separate for the
Commission and the Parliament. They have been unified only recently.
The first official document dealing with the issue dates back only to 1992,
when the Commission issued the policy paper `An open and structured dialogue
between the Commission and interest groups'.38 This paper would not lead
34
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to any significant lobbying regulation for many years. A major change finally
occurred in 2005, when the Commission launched the European Transparency
Initiative (ETI) with an internal paper.39 This was followed by the 2006 Green
Paper, which among other things focused on `the need for a more structured
framework for the activities of interest representatives (lobbyists)'.40 The Green
Paper listed what in the Commission's view were the essential principles `on
which the relationship between the EU institutions and lobbyists should be built'.
They are very significant for the purposes of this work, so it is worth quoting
them all:
1. Lobbying is a legitimate part of the democratic system [...] 2. Lobbyists can help bring important issues to the attention of the European institutions. [...] 3. At the same time, undue influence should
not be exerted on the European institutions through improper lobbying. 4. When lobby groups seek to contribute to EU policy development, it must be clear to the general public which input they
provide to the European institutions. It must also be clear who they
represent, what their mission is and how they are funded. 5. Inherent in the European institutions' obligation to identify and safeguard the `general interest of the Community' is their right to hold
internal deliberations without interference from outside interests.
6. Measures in the field of transparency must be effective and proportionate.41
Two aspects of this passage are particularly relevant to the present analysis. The
first one is the remarkable openness towards lobbying that the Commission
shows in it: certainly, transparency is important, and disclosure requirements and
rules of integrity (as the following paragraphs of the paper explain) are essential
to achieve this goal; but in the words of the Commission there is no particular
concern for the danger that lobbying could corrupt the integrity of the democratic
process, a risk that even the dissenters in Harriss had acknowledged.42 The second
point is that there is no mention of free speech: lobbying seems to be constructed
39
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in a very different way than the American individualistic right to petition the
government for a redress of one's own grievances. I will develop this observation
in the conclusions (Part 4.2). There is a further aspect of the Green Paper that
needs to be underlined. This is the point made by the Commission that it:
does not consider that a compulsory registration system would be
an appropriate option. A tighter system of self-regulation would
appear more appropriate. However, after a certain period, a review should be conducted to examine whether self-regulation has
worked. If not, consideration could be given to a system of compulsory measures—a compulsory code of conduct plus compulsory
registration.
Therefore, at least in principle, the Commission showed a clear preference for
regulating lobbying by non-compulsory registration: it would be incorrect thus
to consider this choice as a first-step, or an incomplete form of regulation,
compared to the American model. Instead, the Commission made clear that, if
such model produced satisfactory results, it would be content with it, and would
not see the need for compulsory registration.
The Green Paper was followed the next year by a new policy paper,43
which launched a road map for the adoption of a common code of conduct
and a new register for lobbyists.44 This document stressed `once again that
the Commission's definition of ``lobbying'' did not include any negative value
judgment' and emphasised `the legitimate and useful role of lobbying activities in a
democratic system'45 (even though, to avoid misunderstandings, the Commission
chose to call the register, `Register for Interest Representatives'). Then, in 2008, a
new policy paper, still within the ETI framework, was adopted, containing a code
of conduct and providing that breaches of it by the representative of a registered
entity could lead to the suspension or exclusion of that entity from the Register.46
43
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Furthermore, `contributions to public consultations [by registered entities] will
be published on the internet together with the identity of the contributor'.47 The
Register of Interest Representatives was opened on June 23, 2008.48
The European Parliament (EP) has also introduced its own regulation.
Indeed, lobbying of this institution increased in intensity together with the
increase of its powers: the more it became an essential player in the legislative
process, the more it became the object of attention and pressure by lobbyists.49
As a result, the EP felt the need to discipline the relationships between them and
its members. It did so in 1996, by introducing in its Rules of Procedure (then
Rule 9(4)) a system of `nominative passes valid for a maximum of one year [to be
issued] to persons who wish to enter Parliament's premises frequently in order
to supply information to members within the framework of their parliamentary
mandate in their own interests or those of third parties'.50 In return, those
who requested a pass were required to respect a code of conduct and sign a
register that was made available to the public.51 This framework was recently
overhauled by the Transparency Register Agreement,52 which has finally brought
about a joint register of lobbyists for the Commission and the Parliament.53
However, what we need to point out is that registration is still non-compulsory,
and remains necessary only if lobbyists want to obtain long-term access to the
EP premises—registration is not required for carrying out the job itself. After all,
the Agreement is a non-legislative measure, and some legislative-type provision
would be required to introduce a mandatory form of registration. The only other
practical advantage in return for registering is the fact that the Commission will
alert registered entities every time it publishes a new road map or launches a
public consultation in the field that entity is interested in. If a lobbyist declines
47
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to register, this does not currently have significant practical effects on his or her
professional activities.
In the first Annual Report on the operations of the Transparency Register,
it was revealed that `[a]s of 22 October 2012 there were 5431 registrants in the
TR12 in total, of which almost half (48%) have registered as Category II (In-house
lobbyists and trade/professional associations) and about 28% in Category III
(NGOs)'.54 We cannot conclude without mentioning a few statements made
by the European Parliament in its decision to issue the inter-institutional
agreement.55 First of all its reference to Article 11(2) TEU, according to which
`[t]he institutions shall maintain an open, transparent and regular dialogue with
representative associations and civil society'. The principles of Article 11 were
introduced by the Treaty of Lisbon and now sanction the necessity that the
European institutions maintain an open dialogue with interest groups.56 But the
EP also takes some positions that mark a distance with some of the views that
the Commission expressed in the past: it explicitly describes the agreement as
a `first step towards greater transparency'; more to the point, it repeats `its call
for the mandatory registration of all lobbyists on the Transparency Register and
calls for the necessary steps to be taken in the framework of the forthcoming
review process in order to prepare for a transition to mandatory registration'.
The Parliament is, therefore, clearly pushing towards the adoption of a US-style
mandatory registration system, contrary to what has been—at least so far—the
preferred option of the Commission.57 Finally, the Parliament also makes a
significant call to the Council to adhere to the agreement: it `regrets that the
Council has not yet become a party to the agreement, although that is crucial in
order to ensure transparency at all stages in the law-making process at Union
level; welcomes, however, the fact that the Council has indicated that it will
54
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become a party to the agreement; calls on the Council to join the common register
as soon as possible'. Indeed, the absence of any sort of regulation for the lobbying
of the Council is a remarkable gap, in a way comparable to the one that existed in
the FRLA in the US, and it would be reasonable to expect that, exactly like in that
country, it is eventually remedied, in this case by a voluntary act by the Council.
Admittedly, the lack of regulation as far as the Council, as well as the
European Council, is concerned might be partially compensated by national
regulations: by controlling how lobbyists influence the representatives of the
respective member states to the Council, national lobbying rules indirectly
provide a control over the decisions of this inter-state organ. However, this might
not provide a sufficient amount of transparency for the EU nationals: partly
because such rules are country-specific and therefore nationals of other member
states might have difficulty in accessing the information relative to a country
other than their own; partly because several member states essentially do not
mandate transparency for lobbying activities brought about on their territory;
and partly because even where transparency is sufficiently guaranteed at the
national level, lobbying the national representatives to the Council is something
rather different than lobbying the state government, and might easily not be
covered by domestic regulations. Therefore, a comprehensive regulation of
lobbying in the EU would mandate at least full disclosure of all `lobbying contacts'
(to use the phrase adopted by American law) between interest representatives
and Council and European Council members and staff,58 and possibly some
`revolving door' ban.
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Protecting freedom or democracy?
A free speech exception?

The traditional account of the protection of free speech in the US and in Europe
describes the former as the land of Madison's,59 Tocqueville's60 and Mill's61 spirit,
while the latter as more concerned with balancing individualistic freedom of
expression and associational rights with the need to protect democracy.
Madison subscribed to the view that letting all voices be heard, thus making
`ambition [...] to counteract ambition',62 is preferable to silencing all voices, lest
the most powerful of them should drown the weak ones and have too much
influence. His assumption was that there was more to be gained from leaving
special interests free to speak against each other, even if this came at the cost
of allowing some room for excesses and corruption, than from insulating public
officials from all influence, thus making them decide without listening to the
views of the concerned and competing parties. As Madison wrote:
Extend the sphere, and you take in a greater variety of parties and
interests; you make it less probable that a majority of the whole
will have a common motive to invade the rights of other citizens;
or if such a common motive exists, it will be more difficult for all
who feel it to discover their own strength, and to act in unison with
each other. Besides other impediments, it may be remarked, that
where there is a consciousness of unjust or dishonorable purposes,
communication is always checked by distrust, in proportion to the
number whose concurrence is necessary.63
Tocqueville famously described the considerably beneficial effect for the American society arising from the existence in the US of such a great number of active
associations and groups, pursuing the most disparate interests. As Tocqueville
observed:
59
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When once the right of association is recognized, the citizens may
employ it in several different ways. An association consists simply
in the public assent which a number of individuals give to certain
doctrines, and in the engagement which they contract to promote
the spread of those doctrines by their exertions. ... When an opinion
is represented by a society, it necessarily assumes a more exact
and explicit form. It numbers its partisans, and compromises their
welfare in its cause: they, on the other hand, become acquainted
with each other, and their zeal is increased by their number. An
association unites the efforts of minds which have a tendency to
diverge in one single channel, and urges them vigorously towards
one single end which it points out.
The second degree in the right of association is the power of
meeting. When an association is allowed to establish centres of
action at certain important points in the country, its activity is
increased and its influence extended. [...]
Lastly, in the exercise of the right of political association, there is
a third degree: the partisans of an opinion may unite in electoral
bodies, and choose delegates to represent them in a central assembly.
This is, properly speaking, the application of the representative
system to a party.
Thus, in the first instance, a society is formed between individuals
professing the same opinion, and the tie which keeps it together is of
a purely intellectual nature; in the second case, small assemblies are
formed which only represent a fraction of the party. Lastly, in the
third case, they constitute a separate nation in the midst of the nation, a government within the Government. Their delegates, like the
real delegates of the majority, represent the entire collective force of
their party; and they enjoy a certain degree of that national dignity
and great influence which belong to the chosen representatives of
the people.64
Along similar lines, chapter two of Mill's masterpiece, `On Liberty', `is most
famous for being the definitive exposition of the (social) epistemic arguments for
freedom of expression—the ways in which freedom of expression functions as an
64
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indispensable aid in the societal identification of truth (and exposure of falsity),
and, thus, in the fostering of public knowledge'.65 In Mill's own words:
Not the violent conflict between parts of the truth, but the quiet
suppression of half of it, is the formidable evil: there is always hope
when people are forced to listen to both sides; it is when they attend
only to one that errors harden into prejudices, and truth itself ceases
to have the effect of truth, by being exaggerated into falsehood. And
since there are few mental attributes more rare than that judicial
faculty which can sit in intelligent judgment between two sides of
a question, of which only one is represented by an advocate before
it, truth has no chance but in proportion as every side of it, every
opinion which embodies any fraction of the truth, not only finds
advocates, but is so advocated as to be listened to.66
The right to freely express one's ideas is thus seen as beneficial for the whole
society, because the competition and even clash of different ideas is the most
effective way to let the better ideas emerge and prevail over the worse. This line
of thought famously influenced all the First Amendment jurisprudence in the US,
but such influence was made possible by a constitutional background very fertile
to its taking root. The American Bill of Rights allowed such a jurisprudence
to develop because it had been conceived in a relatively virgin institutional
environment: in the newly-established United States, the federal government was
still very limited, and this allowed the establishment of clear, absolute principles
with a strong idealistic value.
Europe, on the other hand, is usually portrayed as less `Madisonian': free
speech is obviously strongly protected by all the existing catalogues of rights in
Europe too, but it does not play the `sacred' role that it plays in the US, where
the almost absolute protection afforded to the freedom of speech shapes the
way American democracy itself is constructed. We need to be careful not to
oversimplify in tracing back the historical reasons for this difference to one single
event or to the influence of one single author. If we had to pick up one reference,
however, it would be inevitable to mention Rousseau and his well-known idea
of the dangers for the common good of the society inherent in the pursuit by
65
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everyone of their own selfish interests.67 As Rousseau writes in a paragraph on
democracy in `The Social Contract':
Nothing is more dangerous than the influence of private interests
in public affairs, and the abuse of the laws by the government is a
less evil than the corruption of the legislator, which is the inevitable
sequel to a particular standpoint. In such a case, the State being
altered in substance, all reformation becomes impossible.68
Undoubtedly, the tragic experience of totalitarianism also influenced the European approach to the protection of free speech, particularly when such speech
threatens the survival of democracy. So Europe in general never protected the
freedom of expression of terrorists, political extremists, racists, holocaust deniers, and the like, at least not to the same extent as America did.69 Instead,
European courts developed proportionality analysis and used it to balance the
freedom of expression with the need to safeguard democracy;70 similarly, legislators passed laws aimed at punishing those manifestation of thought that run
counter to the basic tenets of liberal democracy, thus endangering its very survival.71 Along the same lines, German constituents famously incorporated the
principle of `militant democracy' in the Basic Law, archetypal of a certain way of
conceiving democracy, and of the need to establish legal (chiefly constitutional)
safeguards to protect it.72 Article 10 of the European Convention on Human
67
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Rights is phrased in terms of need to balance the freedom of expression with the
need to protect democracy:
1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties
and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received
in confidence, or for maintaining the authority and impartiality of the
judiciary.73
While the constitutional moment in the US happened when the government was
light and its perimeter narrow, the post-World War II wave of constitutionalism
in Europe took place when the state had decidedly expanded, and the institutional
background was much more developed. Therefore, the protection of freedom of
expression was (re)born in a context heavily influenced by positive law and thus
with inevitable limitations. These few hints were just to suggest that it would
have been reasonable to expect that, consistently with this framework, Europe
would have paid more attention to the need to safeguard democracy also in the
field of lobbying, and consequently would have enacted legislation that at least
balanced this exigency with the one of allowing the freedom to communicate
and to exert pressure on public officials. Yet the picture we have drawn is quite
different. This can be quite surprising at first sight. Indeed one could expect a
syllogism like this: a) no fundamental right, in Europe or elsewhere, is protected
with the same intensity as free speech rights are protected in the US; (b) (even
though with the caveats of Part 3.2) lobbying in the US falls within the free speech
realm; (c) therefore, lobbying should not be as protected anywhere as it is in the
US. However, after reviewing the EU law of lobbying, we learned that lobbying
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American Political Science Rev 417; and K Loewenstein, `Militant Democracy and Fundamental
Rights II' (1937) 31 The American Political Science Rev 638.
Emphasis added.
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in the EU, even after the recent overhaul, is an almost unregulated activity: the
reforms of May 2011, however significant, still do not set up a mandatory system
of registrations for those who engage in this activity.
We saw that it would be inappropriate to explain the choice of the EU, so far,
not to regulate lobbying through compulsory requirements, with the fact that the
EU has only recently experienced the growth of a lobbying industry to an extent
comparable to the US level. Indeed, even if such an account has been suggested
by the Parliament itself in its May 2011 decision, which reaffirmed its view of the
need to introduce a system of mandatory registration,74 the Commission took
the opposite view—so far that view has prevailed. Apparently, then, we may be
faced with an unexpected `free speech exception', namely of having found an area
of free speech that departs from the usual lines, the lines of a US that protects
free speech to the maximum extent, and of a Europe more willing to balance its
protection with the perceived needs of democracy. Apparently, the regulation of
lobbying would follow a different track. But is that really the case?

4.2 Freedom or democracy: two different reasons for
protecting lobbying
To be sure, even admitting, arguendo, that Part 4.1's stylized description of free
speech protection in the US and the EU is accurate, such a hypothesised `free
speech exception' is based on a faulty assumption, i.e. that the reasons for
protecting lobbying are the same in both the legal systems. I demonstrated
that things are quite different: in no EU document is there a reference to
the freedom of expression as the constitutional basis for protecting lobbying.
Instead, the Commission clearly indicated another constitutional ground: the
promotion of a well-functioning (participatory) democracy, giving voice to all the
stakeholders who want to be involved in the decision-making process. Certainly,
American and European law share very similar definitions of `lobbying' (as was
analysed in Part 2), and the activity itself to which these definitions refer to is
substantially the same: in both cases, lobbying is looked at as the enterprise of
`stably intermediating' between the polity and the legislators/regulators.
However, the way constitutional law looks at lobbying is significantly
different on the two sides of the Atlantic. The US considers it a form of expression
(whether it is characterised as speech, association, or petition),75 by which natural
74
75

European Parliament, above n 55.
See N W Allard, `Lobbying is an Honorable Profession: The Right to Petition and the

474

Riccardo de Caria

and legal76 persons pursue their own individualistic goals and interests before
public decision-makers. On the one hand, this aids development of a healthy
democracy, given the assumption that a sort of `invisible hand' will lead the
pursuit of selfish goals to maximise general utility in the political realm,77 and
considering that the fact that this is done through professionally trained stable
intermediaries who help individual interests to be transmitted effectively to
democratic venues. Still, lobbying remains first of all a fundamental freedom of
the individual (or the corporation), acting in pursuit of his (or its) selfish benefit.
In the EU, it is the other way around. The European Commission's
Green Paper and other European documents described above consider lobbying
functional to democracy, and the reason to protect it is the beneficial contribution
of knowledge and expertise it can bring to decision-making by European
institutions. Lobbying may certainly be seen as a form of political expression, but
in the EU it remains first of all an activity that serves the goals of participatory
democracy, now epitomised in Article 11 TEU: here, the stable intermediation
exercised by lobbyists is strategic to the institutional model of communicating
opinions and needs from the special interests to the policy-makers. If that is
true, the apparent puzzle is solved. Indeed, in Europe the democratic principle
arguably underpins the whole legal system, comparable to the centrality of free
speech in American constitutional discourse. We can then identify a different
syllogism: a) Europe is built around the inspiring principle of democracy; b)
lobbying in the EU is interpreted as a way to fulfill the principle of (participatory)
democracy, and c) therefore, lobbying in the EU understandably enjoys a very
strong level of protection. Admittedly, the Parliament has pleaded for the
introduction of some restrictions on this activity, in the form of mandatory
registration, disclosure, and rules of conduct. This does not, however, change the
fact that, in the EU, both the reasons for protection and the reasons for restriction
fall in the realm of the democratic principle. So far, the reasons for protection
have outweighed those for restriction. However, there seems to be a growing
sense that a different balance needs to be struck, as advocated by the EP. Similarly,
Competition to Be Right' (2008) 19 Stan L & Policy Rev 23, 36-42; E Garrett, R M Levin & T
Ruger, `Constitutional Issues Raised by the Lobbying Disclosure Act', in Luneburg, Susman &
Gordon (eds), above n 15, 197-222, and the `Update' in the Fourth Edition 2011 Supplement; Browne,
above n 25; Thomas, above n 25.
76
Citizens United, above n 33, famously affirmed that the First Amendment rights of corporations
(and unions) must enjoy the same protection as the free speech rights of individuals.
77
Garrison v. Louisiana, 379 US 64 (1964), 74-75 (`speech concerning public affairs is more than
self-expression; it is the essence of government').
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in the US a movement has arisen calling for tightening of he existing rules. When
it comes to this, the respective constitutional grounds for protecting lobbying are
crucial in determining how far regulation can go.
There is another aspect. The very structure of the respective legal systems
plays an important role in shaping the constitutional arguments for the protection of lobbying in the US and in Europe. The intrinsic flexibility of the American common law system creates large opportunities for lobbying as a way to
participate in shaping the execution of the law.78 As was captured by Jefferson
in a famous dictum of his, `[t]he execution of the laws is more important than the
making of them':79 and in a common law system like the US, lobbying has particular room to shape such execution. Both the law-making and the law-execution
are therefore more open to contributions by external actors. Specifically on the
former, it can be added that the legislative process characteristic of the American
system might seem to entrust the rule-making job to the contest among contrasting interests: apparently, `stable intermediaries' able to influence the relationship
between such interests and the law-makers do not fit into this scheme. However,
these intermediaries have grown to become the agents of special interest, their
actual substitutes, so their presence does not really alter the common law model
of law-making: they no longer are truly outside actors, rather they identify themselves with the interests they represent to the point that they become genuinely
part of the game.
On the other hand, continental European legal systems turn out to be
more rigid, influenced by the view that the primary law-making body is the
parliamentary assembly: lobbying certainly exists at the executive level too, but
it is traditionally more constrained, and it tends to be focused principally on the
law-maker. Moreover, the law-making there tends to be more impermeable to
external contributions, in the end leaving less room for outside actors to come
to play on the parliamentary field. One might think that civil-law systems are
more inclined to accommodate the role of stable intermediaries as advisers of
the law-makers, given that their constituencies traditionally have less access to
legislators than in Anglo-Saxon countries, and therefore some regular connection
with the constituency needs to be established. Nonetheless, at a closer look, the
civil law law-making system ends up insulating in a way legislators from the
polity, thus making the task of bridging the gap between them harder to perform.
This might account, at least in part, for the great protection of lobbying that
78
79

See J R Straus, Lobbying the Executive Branch: Current Practices and Options for Change (2011).
S K Padover (ed), Thomas Jefferson on Democracy (1953) 152 (Letter to Abbe Arnond, 1789).
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we have observed at the European level. For the institutional reasons hinted at
here, in civil law systems lobbying has less room to develop. This might explain
why lobbying arose at a later time in Europe and why Europe tends to afford
protection to lobbying to such a great extent: it will never go beyond certain
borders anyway.
This brings us to a further point: so-called grassroots lobbying, typically
brought about for idealistic and non-economic reasons, is far more developed
in the US than in Europe.80 One plausible explanation from the institutional
and constitutional point of view is that the American legal system leaves more
room for lobbying practiced at different levels: the fact that lobbying can be
conducted in multiple fora provides more opportunities for practicing it. In this
`market' the opportunity for idealistic, grassroots lobbying arises, while in the
more constrained European environment the market for lobbying tends to be
monopolised by economically motivated players.
If we look in particular at lobbying at the legislative level, a further difference
relates to the power of Congressional committees in the US. These committees
play a key role in the legislative process81 and this gives their individual members
great power, which creates a strong incentive for lobbyists to win their favour.
The situation is different in the European Parliament; due to the use of the
so-called trilogues (informal meetings held during the legislative process in
the EU, attended by representatives from the Council, the Parliament and the
Commission), committees and individual legislators have less power than their
American counterparts.82 This reduces the concern that lobbyists might distort
the law-making process, possibly explaining the lighter-touch approach that we
have seen.
Finally, and connected to this, one last aspect to consider is the level of
party discipline in the two legal systems reviewed. The European Parliament
has maintained the high level of party discipline typical of the individual EU
80

At least so far: recent restrictions introduced by the Obama administration have arguably
harmed non-profit advocacy: see Center for Lobbying in the Public Interest, Collateral Damage.
How the Obama Administration's Ethics Restrictions on Public Service Have Harmed Nonprofit
Advocacy and the Public Interest (2011).
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See A J Mikva & E Lane, Legislative Process (3rd edn, 2009), 123-208. It has to be at least mentioned,
though, that over the recent years, the traditional centrality of the committees in the US Congress
has been partly giving way to a more European-style system of party-discipline: see generally T
E Mann & N J Ornstein, The Broken Branch: How Congress Is Failing America and How to Get It
Back on Track (2006).
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See R Kardasheva, `Trilogues in the EU Legislature' (2012), <http://raya.eu/wp-content/up
loads/2012/08/Trilogues_in_the_EU_Legislature.pdf>, [accessed 25 July 2013], 4ff.
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member states. An interesting study published in 2008, whose first results were
presented more than ten years ago (at the 2001 Annual Meeting of the American
Political Science),83 showed that party discipline in the European Parliament was
remarkable even at the beginning of the life of this organ, and has substantially
increased in parallel with the growth of the powers entrusted to such assembly.84
Even in the absence of a party whip system as rigid as the one in place in European
parliamentary democracies, this was realised through the appointment of the
most loyal MEPs in the most prestigious committees (admittedly, committee
membership affords less power to legislators in the EU than in the US, as was
just said, but appointment in the most important committees is anyway a valued
reward). The situation in the US is very different: political parties have much
less control over the selection of the candidates and over the behaviour of
Congressmen. A candidacy tends to be more of an individual enterprise, not
controlled by political parties, and this reflects on how candidates behave once
elected, namely party discipline is much less stringent here. As a result, there
would seem to be a higher incentive for pressure groups to lobby individual
members of Congress, while in the European Parliament it is essentially the group
leaders' favour that has to be won. This creates more opportunities for lobbying
in the US, and would seem to account for the relatively minor concern showed by
European institutions in allowing virtually unrestricted lobbying of single MEPs.

5

Conclusion

The comparison drawn leads me to submit first of all that the different constitutional underpinnings of lobbying protection would let the EU go further than the
US in regulating it. Indeed, the role played by the First Amendment rights in the
US cannot tolerate burdens to a greater extent than the one declared legitimate in
Harriss. In fact, the traditional rationale relied on in that case may not even hold
any more: the LDA already based the justification of its restrictions on the need
to inform the public, rather than Congress (as in Harriss's reasoning);85 more importantly, the two cases of the Citizens United progeny mentioned at the end of
3.1. `should be viewed like a canary in the coal mine, signalling that lobbying laws
83
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that were once seen as easily passing constitutional muster now face a potentially
difficult path'.86 Legislators will then have to be very careful in limiting lobbying by selecting the less restrictive alternative, otherwise the Supreme Court may
eventually strike them down for breach of the First Amendment guarantees. In
Europe, on the other hand, the sole consideration is the democratic principle, and
therefore regulation could potentially even forbid certain lobbying activities, if it
were deemed that this would better serve the democratic principle: no `constitutional' obstacle would prevent this.
One should, indeed, never overlook the historical roots lying behind the
regulatory choices of the two areas under consideration: as I have tried to show,
legal history explains a lot of the current regulatory framework in the lobbying
field, and warns Europe against simply importing rules from overseas. The
inner characters of common law and civil law influence how and to what extent
lobbying can develop and should always be taken into account when legislating on
the subject. This fundamental caveat, however, does not mean that the American
law of lobbying could not be taken as a useful model by European institutions,
and therefore that comparing the two constitutional and regulatory schemes is
sterile. In fact, if we look at other countries that have regulated lobbying,87 there
are certainly many important variables, but the core structure tends to be very
similar, with the recurring presence of registration and disclosure obligations,
plus some form of `revolving door' limitation; and this is due to the fact that the
essence of lobbying tends to be everywhere the function of `stable intermediation'
between special interests and policy-makers, that was shown as a constant factor
in the previous analysis. The American law has, indeed, been a model for several
other countries, so looking at the LDA for inspiration would be the most natural
of choices for Europe. In summary, as always when comparing the lobbying law
of the two systems and assessing the practicability of an imitation of American
regulation by the Europeans, it should never be overlooked that `much more than
legal rules needs to be subject to comparison':88 in adherence to this precept,
mine has been an attempt to shed a little light on the respective constitutional,
theoretical, and more broadly cultural backgrounds of lobbying regulation in the
two areas considered.
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Traditional approaches to the debate on the so-called `horizontal'
effect of the EU fundamental freedoms tend to focus on whether
these freedoms apply directly to private relationships. The main
argument of this article is that these approaches are misguided:
EU fundamental freedoms inherently affect private relationships
as a consequence of their direct effect, but this can occur through
a number of different legal mechanisms. In any event, and as
emerges clearly from comparative constitutional law, differences in
the way through which the fundamental freedoms filtrate to private
relationships do not alter the substantial outcome of decisions
concerning, or the legal framework applying to, those relationships.
Accordingly, it is submitted that the debate on horizontal effect
should be reframed as a debate about the scope of the fundamental
freedoms. In particular, questions about whether private behaviour
is susceptible of infringing the fundamental freedoms only need to
arise in the absence of state action—as in all other cases the situation
can be assessed through a review of the state measure regulating
such behaviour. In relation to situations where there is an absence
of state regulation, it is argued that only those private actions which
are able to restrict the fundamental freedoms in a manner akin to
state action should fall within the scope of the freedoms—and that,
in these cases, the infringement of the fundamental freedoms should
be ascribed to failures by a state to prevent the restrictive private
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Introduction

The present article will focus on whether private parties are directly bound by
the EU fundamental freedoms1 and thereby deals with the question of the latters'
so-called `horizontal effect'—whether they apply to private relationships, and if
so, in what way. It will begin by describing the case law of the Court of Justice
of the European Union (`CJEU' or the `Court'), following which a review of the
literature on the topic will be pursued. While in both the case law and the
literature it is generally accepted that at least some freedoms can have horizontal
direct effect, in the latter one can also find a debate concerning whether (some of)
the fundamental freedoms should have horizontal direct effect or not. It will be
argued that this debate and the term `horizontal direct effect' tend to conflate two
different questions—whether the fundamental freedoms apply to purely private
relationships, and whether such application is direct or indirect.
The conflation of these two questions leads to confusion and overlooks the
fact that the fundamental freedoms, like other constitutional rights, can regulate
private relationships in a variety of ways. National measures applying to private
relationships must be interpreted in accordance with the fundamental freedoms,
or, if such interprétation conforme is not possible, those national measures must
be disapplied. Member states can also be condemned for their failure to act in
such a manner as to ensure the protection of rights arising from the fundamental
freedoms. Lastly, the fundamental freedoms can be applied directly to private
relationships. Even though all these modes of application reflect some form of
horizontal effect, only the last one can properly be called `horizontal direct effect'.
The existence of this plurality of horizontal effect types will be exemplified by an
examination of different constitutional settings; this comparative constitutional
analysis will also demonstrate how the application of constitutional rights to
private relationships leads to the same substantive outcome regardless of the type
of horizontal effect adopted. From this perspective, the relevant question is not so
much whether the fundamental freedoms can have horizontal effect but in what
circumstances private actions will fall within the freedoms' scope. This issue will
1

These are the economic free movement provisions concerning the free movement of goods,
services, establishment, capital, and workers within the EU. They can also be called market
freedoms to distinguish them from European citizenship, which deals with non-economic free
movement.
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be reviewed, and it will be submitted that the scope of the fundamental freedoms
should be the same for both public and private entities.
A second question is whether substantive equivalence means that the distinction between different types of horizontal direct effect is irrelevant. It will be
submitted that this is not so, as this distinction has two types of consequences.
The first arises from the possibility of civil liability for infringements of the fundamental freedoms. It has as its consequence that, in the exceptional case when
a private action restricting free movement is not regulated by national legislation, liability can either be assigned directly to the private parties infringing upon
the fundamental freedom, or be imputed to states due to their failure to ensure
the protection of those freedoms against acts of private parties. Secondly, different types of horizontal effect lead to different institutions—in particular, courts
and legislatures—being primarily responsible for the balancing of fundamental
freedoms with other legitimate interests, particularly those arising from individual autonomy.2 It seems preferable that horizontal effect should apply through
the imposition of positive duties on states, thereby both granting primary competence to de-centralised national legislatures to pursue the relevant balancing
exercises and making states liable for most, if not all, infringements of the market
freedoms.

2

Preliminaries

A number of preliminary points are in order. First, the expression `horizontal
effect' does not exclusively refer to relationships between private parties, the
same way that vertical effect does not relate exclusively to relationships between
the Union and member states. The term `horizontal effect' can also cover
the effect of Union law between member states, while vertical effect also
extends to the relationship between the Union and individuals.3 Regardless, the
expression `horizontal effect' is commonly, and imprecisely, used by the academic
literature to refer to the effect of the fundamental freedoms in purely private
relationships—a usage which will be adopted in this article—even if it has never
been used by the Court itself.4
2
3
4

Even if these balancing exercises are ultimately always subject to review by the CJEU.
J Baquero Cruz, Between Competition and Free Movement (2002) 108.
J Krzeminska-Vamkava, `Horizontal Effect of Fundamental Rights and Freedoms—Much Ado
About Nothing? German, Polish and EU Theories Compared after Viking Line' [2009] Jean
Monnet Working Paper 11/09, 7.
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It should also be noted that the absence of horizontal direct effect does
not mean that the fundamental freedoms cannot affect private relationships, as
demonstrated by the fact that under the preliminary ruling mechanism purely
private disputes are decided in accordance with EU law. In this sense, it is not
doubted that Treaty provisions can have horizontal effect, with private parties
being empowered to claim rights deriving from fundamental freedoms even in
private litigation. The relevant question regarding `horizontal direct effect' is
not whether private relationships can be directly affected by the fundamental
freedoms, but whether individual conduct may itself infringe the rules on free
movement; in other words, whether, in addition to a member state's activities,
actions by a private party are susceptible of falling within the scope of the market
freedoms.5 Inasmuch as the overwhelming majority of private actions will be
regulated by some kind of state measure, it is only in the exceptional cases where
this does not occur that the question of horizontal direct effect comes up—which
is reflected in the limited number of cases on this topic when compared to the full
body of free movement case law.

3

Taking the case law at face value

It is common, when analysing the CJEU's case law on the horizontal effect of the
fundamental freedoms, to distinguish between the free movement of persons and
the free movement of goods, a distinction which will be followed here for clarity
of exposition.6

3.1

Free movement of persons

The question of whether private persons were bound by the free movement
provisions was first addressed in Walrave, where it was held that the rules of
an international sporting federation fell within the scope of the Treaty because
the non-discrimination imperative did not apply solely to the action of public
authorities, but also to rules of any other nature aimed at regulating, in a
collective manner, gainful employment and the provision of services.7 This
formulation was reiterated in subsequent cases that elaborated the justifications
for why actions by private persons were directly subject to the provisions on
5
6
7

J Baquero Cruz, `Free Movement and Private Autonomy' (1999) 24 ELRev 603, 605; D Chalmers,
G T Davies & G Monti, European Union law (2010) 274.
Capital is usually ignored in these discussions.
Case 36/74 Walrave [1974] ECR 1405.
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free movement of persons. These justifications boiled down to three different
propositions: the effet utile proposition; the uniform application proposition;
and the general wording proposition.8 The effet utile proposition points out that
the fundamental freedoms create rights which courts must protect, and that the
removal of obstacles to the free movement of persons between member states
would be compromised if the abolition of state barriers could be neutralised by
other obstacles originating from associations or organisations not governed by
public law. The uniform application proposition points out that since working
conditions in different member states are sometimes governed by provisions
laid down by law or regulation, and sometimes by agreements and other acts
concluded or adopted by private persons, to limit the scope of the fundamental
freedoms to public acts would prevent them from being uniformly applied
throughout the EU. Lastly, the general wording proposition points to the fact that
there is nothing in the relevant provisions restricting the direct effect of the free
movement of persons to public action.9
These reasons for finding that private actions can fall within the scope of
the fundamental freedoms leave some questions unanswered. The most obvious
one is whether private persons found to have infringed the free movement rights
of others would be able to have recourse to the exceptions provided for in
the Treaty, particularly since such justifications do not appear to be suited to
private entities. The Court eventually held that there is nothing to preclude
individuals or other legal persons from relying on justifications on grounds
of public policy, public security or public health, as neither the scope nor the
content of those grounds of justification is in any way affected by the public
or private nature of the rules in question.10 Other unaddressed issues are what
exactly a measure `aimed at regulating in a collective manner gainful employment
and the provision of services' is, and whether private actions not falling under
this aegis can also restrict the free movement of persons. The former question
was never answered by the Court11 but the latter question was addressed in
8

9

10
11

D Schaefer, Die unmittelbare Wirkung des Verbot der nichttarifären Handelshemmnisse (Art. 30
EWGV) in den Rechtsbezienhungen zwischen Privaten (1987) 147-54; T Körber, `Innerstaatliche
Anwendung und Drittwirkung der Grundfreiheiten' (2000) 35 EuR 932, 941; S Bogaert,
`Horizontality: the Court Attacks?' in Catherine Barnard and Joanne Scott (eds), The Law of the
Single European Market (2001) 125.
Case 13/76 Donà v Mantero [1976] ECR 1333, Case C-415/03 Bosman [1995] ECR I-4921, Joined
Cases C-51/96 and C-191/97 Deliège [2000] ECR I-2549, Case C-309/99 Wouters [2002] ECR
I-1577, Case C-438/05 Viking [2007] ECR I-10779, Case C-341/05 Laval [2007] ECR I-11767.
Bosman, above n 9, para 86.
It has been argued that it corresponds to what is known as Rechtsetzung durch Private or private
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Angonese, a case concerning a competition for a post with a private banking
undertaking in Bolzano that required, as one of the conditions for entry into
that competition, the possession of a certain certificate of bilingualism (in Italian
and German) which could only be obtained in that Italian province.12 The Court
decided that this measure discriminated on grounds of nationality and that the
prohibition of discrimination applied equally to agreements intended to regulate
paid labour collectively and to contracts between individuals, thus seemingly
extending the Treaty's prohibition of discrimination on grounds of nationality to
private relationships, at least in what concerns the free movement of persons.13 In
the light of this case law, it is almost unanimously recognised (and rarely criticised
from a normative standpoint) that the free movement of persons has horizontal
direct effect.14

3.2

Free movement of goods

The unanimous acceptance of horizontal direct effect for the free movement of
persons was mirrored up until recently by a near unanimous rejection of such
an effect for the free movement of goods. An apparent consensus that Article 34
TFEU applied only to public measures emerged following some cases concerning
intellectual property rights in the 1970's.15 In these cases, the Court sought to
identify the IP right's `specific object': for example, for patents the `specific object'
would be the right for the holder to be the first to place a patented product
in a given EU market and enjoy the economic benefits arising from it. The
exercise of the right to this `specific object' would `exhaust' the IP right, with
the result that whenever the exercise of a right by a private party exceeded the
`specific object'—for example, if the patentee tried to prevent importation of
the product into his own member state when such product had already been
lawfully marketed in another member state—such exercise would be considered
12
13

14

15

legislation in German doctrine. See Cruz, above n 5, 616-9.
Case C-281/98 Angonese [2000] ECR I-4139.
Ibid, para 34. This leaves open the question of whether non-discriminatory private measures
which do not regulate in a collective manner can also fall within the scope of the freedoms, a
question still unaddressed by the Court.
S Weatherill, `Discrimination on Grounds of Nationality in Sport' (1989) 9 YEL 55, 90; J-C Séché,
`Quand les juges tirent au but: l'arrêt Bosman' [1996] CDE 355, 361. But critical analyses do exist:
see Weatherill, 65-6; R Streinz, Europarecht (2001) 285.
See, inter alia, Case 78/70 Deutsche Grammophon [1971] ECR 487, Case 15/74 Centrafarm v Sterling
[1974] E.C.R. 1147, Case 16/74 Centrafarm v Winthrop [1974] ECR 1183, Case 3/78 Centrafarm v
American Home Products [1978] ECR 1823, Joined Cases 55/80 and 57/80 Musik-Vertrieb [1981]
ECR 147.
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to infringe upon Article 34 TFEU.16 This doctrine seemingly implied that it
was the private party's action that restricted free movement, leading to a lively
academic debate on whether this was, or should be, the case.17 This issue was
apparently resolved when the Court held that what fell within the scope of Article
34 TFEU were only the laws which granted private parties IP rights.18
It thus became settled law that the actions of private persons did not per se
restrict the free movement of goods.19 But in two landmark decisions concerning
state omissions the Court seemed to embrace a new approach. The first one,
Commission v France, concerned a failure by France to prevent actions by private
parties which obstructed the free movement of fruit and vegetables originating
from other countries.20 The second one, Schmidberger, dealt with the absence
of actions by Austria to prevent a demonstration that resulted in the complete
closure of a major transit route between northern Europe and northern Italy.21
In both cases the Court was asked to consider whether omissions by a member
state to suppress individuals' activities impeding cross border trade restricted the
free movement of goods, and in both cases the Court considered that they did.22
This approach was new in that, even though in both cases an assessment of the
16

Case 187/80 Merck v Stephar [1981] ECR 2063, para 9-10; and Joined Cases C-267/95 and
C-268/95 Beecham Group v Europharm [1996] ECR I-6285, para 33.
17
Arguing for the direct horizontal effect of the fundamental freedoms, W van Gerven, `The Recent
Case Law of the Court of Justice Concerning Articles 30 and 36 of the EEC Treaty' (1977) 14
CML Rev 5; P Pescatore, `Public and Private Aspects of European Community Competition Law'
(1986-1987) 10 Fordham Int'l LJ 373; M Waelbroeck, `Les rapports entre les règles sur la libre
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CEE' in F Capotorti et al (eds), Liber Amicorum Pierre Pescatore (1987) 782-6. Arguing against, G
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Response to Judge Pescatore' (1986-1987) 10 Fordham Int'l LJ 420; N MacGowan and M Quinn,
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`Intellectual Property and the Community Rules on Free Movement: Discrimination Unearthed'
(1990) 15 ELRev 224; and P Oliver, Free Movement of Goods in the European Community (2003) 76.
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[1988] ECR 1245, para 8-10; and Case C-316/95 Generics [1997] ECR I-3929, para 17.
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lawfulness of collective actions undertaken by private individuals was implied, the
decisions did not prohibit obstacles erected through the conduct of purely private
persons per se but focused instead on the absence of state action preventing such
conduct.23
On this basis, one could arguably distinguish between direct horizontal effect
for persons—i.e. that it was possible for private action to restrict those free
movement rights—and indirect state liability for goods—i.e. that even though
private action would not be able to restrict this free movement right per se, states
could still be held liable for their failure to regulate such private activity. This
distinction, however, was apparently not followed by the Court in a dictum in
Viking, a case on the right of establishment, which read the cases on goods as
making it `apparent that restrictions [on the free movement of goods] may be the
result of actions by individuals or groups of such individuals rather than caused
by the State', thereby apparently extending horizontal direct effect to Article 34
TFEU.24

4

The traditional debate on horizontal effect

The traditional academic debate on the horizontal effect of the fundamental
freedoms originated with the IP rights cases reviewed above. In particular,
this debate tried to identify the relative roles of competition law and of the
fundamental freedoms—the latter being mainly addressed to public entities,
while the former regulates private conduct. A consequence of this, as we shall
see, was a focus on horizontal direct effect to the detriment of other types of
horizontal effect.
A first current of this literature argued that, while the fundamental freedoms
cover state action, private action should be covered exclusively by the provisions
on competition law of Articles 101 and 102 TFEU; furthermore, it argued that
if some situations were not regulated by either competition law or the market
freedoms, these were not gaps to be filled but situations which were explicitly
excluded from the scope of the Treaty in order to protect a sphere of regulatory
23

A Arnull, D Wyatt & A Dashwood, European Union law (2006) 155; G Orlandini, `Right to Strike,
Transnational Collective Action and European Law: Time to Move On?' (2007) Jean Monnet
Working Paper 08/07, 23.
24
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Competence' (4) (2008) CYELP 1, 8.
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autonomy for the member states.25 An opposite current disputed these assertions on both descriptive and normative grounds. Descriptively, it argued that
the Court had applied competition law and fundamental freedoms to the same
situations, reflecting the existence of situations with both public and private elements.26 It pointed out that while competition law only applied to undertakings,
this concept encompasses any entity engaged in an economic activity regardless
of its legal status.27 This meant that public bodies, such as public authorities,
state-owned corporations, bodies entrusted by the state with particular tasks,
and quasi-governmental bodies could all be deemed undertakings and subject to
competition law whenever they pursued an economic activity, and could thus fall
within the scope of both free movement provisions and competition rules.28 Simultaneously, even though actions by private persons did not fall within the scope
of competition law when those persons were not undertakings, they could still fall
within the scope of the market freedoms.29 From a normative perspective, it was
argued that since both sets of provisions had as their goal the creation of the common market, free movement and competition law were complementary—but this
in no way entailed they were mutually exclusive, or that a distinction on the basis
of the public or private nature of a specific organisation was suitable.30
With the developments in goods relating to the impact of state omissions
25
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Missing Piece in the Horizontal Effect: Horizontal Direct Effect and the Free Movement of
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and concomitant attribution of different types of horizontal effect to different
freedoms, the traditional debate became descriptively obsolete in its failure to
engage with the possibility of types of horizontal effect other than horizontal
direct effect. In the light of this, some arguments were developed focusing not
so much on the logic of horizontal effect but rather on the special status of people
under EU law. These arguments take two different forms: a first version holds
that the free movement of workers, due to its specific social significance and the
fact that it does not fall within the scope of competition rules, is subject to special
treatment; the second approach takes horizontal direct effect outside the realm of
market integration into a general prohibition of discrimination based on human
rights31 and/or European citizenship.32
It can be said that the special status of workers is reflected in the general
prohibition of discrimination on grounds of nationality by private employers
resulting from Angonese and in the secondary legislation that has extended the
prohibition of discrimination on grounds of nationality to collective agreements
and individual employment contracts alike.33 This argument seems to be
consistent with the Court's uniform application proposition reviewed above,
which focuses on the existence of different modes of regulating employment
in different member states. But even if one accepts a special normative
underpinning for the free movement of workers, this seems unable to explain
the Court's zigzags concerning the types of obligations the free movement of
goods imposes on private persons (or on states concerning the behaviour of their
citizens); it also fails to explain why the Court has up until now only protected the
free movement of goods through indirect state liability, while granting horizontal
direct effect to all provisions on the free movement of persons regardless of
whether they relate to workers or not.
Another way to look at the case law is to argue that the direct horizontal
effect of the free movement of persons derives from a privileged status of
persons within the EU legal system. One line of this argument relies on the
creation of EU citizenship and its impact on the normative underpinnings of
31
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the market freedoms.34 Against this, it can be argued that: (1) the attribution of
horizontal direct effect to the free movement of persons occurred in a period
when the focus of the Court was on developing the free movement of goods
and the case law seemed to attribute a secondary status to the other freedoms,
so that it is unlikely that these normative justifications were at play; (2) that the
justifications presented by the Court for the introduction of horizontal direct
effect for the free movement of persons in no way seemed to indicate that the
normative underpinning for such an introduction was the privileged status of
those freedoms; and (3) that the introduction and development of European
citizenship took place at the same time as the extension of the horizontal scope of
the free movement of goods towards indirect state liability and actually occurred
after developments concerning the horizontal effect of the free movement of
persons (with the exception of the extension of the prohibition of discrimination
on grounds of nationality to private employers).
A second type of extra-economic arguments focuses on the privileged status
of the free movement of persons as human rights.35 This argument is related
to, but distinct from the argument concerning European citizenship in that it
refers us to discussions concerning the status of all the fundamental freedoms
as human rights.36 The issue with this approach is that, even admitting arguendo
that it is easier to consider the free movement of persons a human right than the
free movement of goods or the free movement of capital, these latter freedoms
can also be seen as a reflection of the right to conduct a business and the right to
property (as recognised in the case law and in Articles 16 and 17 of the Charter
of Fundamental Rights).37 Furthermore, an equivalent axiological status of all
34

Krenn, above n 30, 186-91.
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the freedoms seems to be reflected in case law attributing fundamental status
not only to the free movement of persons but also to the other freedoms.38
Even if this axiological equivalence is disputed, it must be remarked that, as
with arguments focusing on European citizenship, the relevant developments
in the case law occurred in a seemingly unrelated fashion to the appearance of
normative arguments focusing on human rights. Accordingly, it is difficult to
justify a differentiated treatment of the freedoms without relying on controversial
a priori assumptions as to which rights are fundamental and which are not,
particularly when such assumptions do not seem to be reflected in the existing
body of law or in its development.

5
5.1

An alternative approach
Fundamental freedoms and constitutional rights: a
comparative constitutional exercise

In searching for an alternative explanation for the phenomenon of horizontal
effect of the fundamental freedoms, one can start from the following observation:
even if it is disputed whether the fundamental freedoms are human rights or
not, it seems to be consensual that both are types of judicially enforceable
constitutional rights. Judicially enforceable human rights and fundamental
freedoms grant rights to individuals against member states and the EU; both
are applied by courts using the same analytical framework and proportionality
test; and both are multi-level norms, regulating the interaction between member
states and the EU by determining the vertical allocation of competences between
them while simultaneously limiting the substantive scope of their powers.39
Adopting a constitutional rights perspective allows the problem of horizontal
the Four Freedoms' (2004) 41 CML Rev 407; P Oliver, `Competition and Free Movement: Their
Place in the Treaty' in Tridimas & Nebbia, above n 35, 164.
38
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Kraus [1993] ECR I-1663, para 28 (workers and establishment); Case C-385/99 Müller-Fauré
[2003] ECR I-4509, para 72 (services); Schmidberger, above n 21, paras 50, 51 and 74 (goods); and
Case C-483/99 Commission v France [2002] ECR I-4871, paras 45 and 48 (capital).
39
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15 MJ 285, 287. On the concept of human rights as rights with the particularity of setting limits
to sovereignty, J Raz, Human Rights Without Foundations (2007) 14.
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effect of the fundamental freedoms to be compared with similar issues affecting
constitutional rights throughout the world, since the problem of horizontal
effect is not restricted to EU law; it is a pervasive question wherever judicially
enforceable constitutional rights exist.40 As such, it is instructive to look at the
state of the debate on the subject in the field of comparative constitutional law.
Different systems deal with the issue of horizontal effect of constitutional
rights within a continuum that ranges from embracing direct effect to expressly
refusing any kind of effect. While the former position was adopted in Ireland, the
latter seems to find expression in the USA. An intermediate model postulates that
constitutional rights influence but do not directly govern or control private law
disputes between individuals: its main exponent is Germany. We shall now look
at these models in turn.
The situation in Ireland implies the recognition of both direct and indirect
horizontal effect. The more common effect seems to be the latter, which occurs
whenever a fundamental constitutional right is deemed relevant to the proper
interpretation of a right or obligation found in private law. Ireland also espouses
a doctrine of positive state duties, which requires the state to protect, enforce or
vindicate the constitutional rights of individuals. Lastly, Ireland also recognises
direct horizontality and allows individuals to plead before the courts that their
fundamental constitutional rights were infringed by a private party's action.
Perhaps the most distinctive characteristic of the Irish system is the existence of a
`constitutional tort' permitting damages to be claimed in cases of both direct and
indirect horizontal effect.41
In the US, the consensus is that the state action doctrine rejects all kinds
of horizontal effect: apart from the Thirteenth Amendment, both the text of
the Constitution and authoritative precedent make clear that the Constitution
binds only governmental actors and not private individuals. What is more,
courts are not under an obligation to interpret private law in accordance with
the Constitution.42 However, this consensus has recently been challenged by
the argument that even in the absence of any duty to interpret private law
in accordance with the Constitution, the Supremacy Clause still renders all
law fully, directly, and equally subject to the Constitution. This means that
private law is subject to constitutional law, and since constitutional rights are
40
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thus able to govern directly all private law, they also indirectly govern private
relationships. Individual rights' provisions therefore have a significant impact on
private persons by governing their legal relationships with each other—limiting
what private actors can lawfully be empowered to do and which of their interests,
preferences, and actions can be protected by law. The crux of the argument
is that if private law becomes fully subject to constitutional rights scrutiny, the
presence or absence of an interpretive duty has very little or no independent
significance in determining whether there is horizontal effect or not.43 For
example, in Shelley v Kraemer, the Supreme Court held that an action by a court
upholding a racially discriminatory contract between private persons constituted
state action, which in turn meant that an injunction by a court upholding such a
contract infringed the Constitution.44 In deeming the enforcement of a private
contract by an individual court an instance of state action, the Supreme Court has,
in an off-handed way, effectively imposed non-discrimination obligations on the
lower court and directly affected an exclusively private law relationship.45 Hence,
even though the state action doctrine forecloses the most direct way in which a
constitution might regulate private actors—by imposing constitutional duties on
them—it does not seem to rule out other, indirect ways of doing so.46
In Germany, our example of an `intermediate model', three main theories can
be said to exist regarding how constitutional rights should bind private parties.
The `unmittelbare, direkte Drittwirkung' approach sustains that constitutional
rights should be directly effective in private relations, without any need for the
intervention of public powers. The `mittelbare, indirekte Drittwirkung' argues
that constitutional rights are indirectly effective and therefore it is incumbent
upon the legislator to regulate private relationships in such a way as to ensure
respect for constitutional rights and upon the courts to interpret private law
in accordance with them.47 A third theory, that of `Schutzpflicht', sometimes
seen as complementary to the other two, holds that constitutional rights impose
43
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protection duties on public powers, particularly the positive duty of the state to
protect individuals from acts by third parties. Inasmuch as any such infraction
can lawfully take place, the state is responsible for it.48
It is generally accepted that where the relevant provision expressly states that
constitutional rights apply only against the state or also apply against private
parties, the question is solved; the problem only exists in situations where no
such specification exists. The prevailing practice, as seen in the case law of the
German Federal Constitutional Court, is to adopt the mittelbare Drittwirkung
theory, which broadly corresponds to indirect horizontal effect as described for
Ireland. The origins of this can be traced back to the Lüth case, where it was
stated that `[b]asic rights are primarily to protect the citizen against the state,
but as enacted in the Constitution they also incorporate an objective scale of
values which applies, as a matter of constitutional law, throughout the entire legal
system.'49 Constitutional rights are deemed to `radiate' into all areas of the legal
system, and must be taken into account when interpreting private law. Alongside
this prevalence of indirect horizontal effect, practice seems also to have embraced
a version of Schutzpflicht according to which courts have a duty, as state bodies, to
hand down decisions that respect the constitutional rights of the parties by either
interpreting private law in accordance with constitutional rights or, when such
law is explicitly contrary to them, by considering it unlawful.50
Despite the existence of all these different approaches to regulating private
conduct, it is generally accepted that no substantive difference arises from
adopting horizontal direct or indirect effect, or even from adopting a doctrine
requiring state action for the protection of constitutional rights: these approaches
are outcome-neutral, even if their institutional mechanisms and supporting
narratives vary from place to place.51 Practical differences concern the way
48
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procedural questions are framed; under horizontal direct effect private parties
would be the addressees of the decision instead of the public authority, and
the actions of those parties would be reviewed instead of the relevant law or
absence thereof. The substantive outcome, however, would be the same. Since
courts are under an obligation to uphold constitutional law, the fact that parties
may not invoke a direct constitutional infringement from the other party merely
means that the question is replaced by the similar requirement that existing
private law be interpreted in accordance with constitutional rights or be declared
unconstitutional. The same balancing exercise is imposed on courts from a
substantive perspective regardless of how the question is framed procedurally.52
Only exceptionally, in situations that are left untouched by the relatively thick
regime of regulation nowadays applicable to private actors—in other words,
when situations fall outside the control of the state's judicial apparatus (such
as purely social arrangements)—will this not apply. In the absence of other
procedural mechanisms allowing for judicial intervention, the only way for
constitutional rights to apply in the private sphere is through the direct horizontal
application of human rights extending the reach of judicial control. And even
this can, in turn, be framed procedurally as a situation where a state omission
occurred instead of a case of direct horizontal effect.53
In a sense, what this demonstrates is that the horizontal effect of constitutional rights is a typical doctrine of constitutional law, inherent to the creation
of a system for their judicial adjudication.54 This might sound counter-intuitive,
since it requires constitutional rights to be understood as imposing on governments a duty to create and protect areas of individual liberty against both public
and private action, which is the opposite of the traditional view of constitutional
rights and civil liberties as requiring the state not to act in order to create areas
of individual liberty where public powers cannot interfere. As has been noted by
Loughlin, this change in perspective is the result of:
[i]n modern constitutional settlements the basis of rights theories
[having] dramatically shifted. Rights are no longer conceived as
52
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defining a zone of individual autonomy freed from governmental
interest. Rights are now conceived to be part of the objective
organizational principles of the constitutional order that has been
instituted. Rather than being treated as pre-political rights that
specify the limits of government, constitutional rights emerge from
and obtain their realization only through the constitutional order
that authorizes the office of government. […] Whereas liberty
previously was conceived as imposing limitations on law, liberty
now becomes a state that is realized only through the operations of
law. Instead of being treated as a natural condition—the product of
pre-political social processes—liberty becomes a political condition
that is itself institutionally shaped and normatively ordered.55
Under this framework, even negative constitutional rights—i.e. those rights
that merely protect against the public abuse of power in order to create a
zone of individual autonomy freed from governmental interference—are no
longer understood to be satisfied by state abstention, requiring instead that such
abstention be protected through a public apparatus that deters and punishes
misconduct. The same can be said, a fortiori, of the infraction of constitutional
rights by private parties: if private individuals infringing on rights are acting
in accordance with laws creating and regulating private behaviour, this means
that government action is present. Most of the so-called negative rights thus
come to be understood as requiring governmental assistance, not governmental
abstention; those rights cannot exist without public assistance to begin with,
and no substantive difference arises from controlling private action directly or
through the regulatory apparatus allowing for those actions.56

5.2 On the `horizontal effect' of EU fundamental freedoms
The fundamental freedoms impose substantive constraints on the resolution
of political questions by subjecting them to courts. They not only establish a
comprehensive system of defences for individuals against potential excesses of
member states, but also provide the basis for claiming that public authorities—be
that the legislature, the executive or the judiciary—must intervene on behalf
55
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of rights-claimants in response to threats from third parties.57 Through the
fundamental freedoms, individuals are granted rights which have to be protected
by the state not only by ensuring that public authorities do not act in such a way
as to infringe them, but also by effectively implementing the conditions whereby
those rights can be enjoyed—if necessary, by protecting the right-holder against
certain types of private action.
Like with other constitutional rights, choosing between different types of
horizontal effect does not affect the substance of the fundamental freedoms, but
merely what the legal actions to enforce them are. A good example of this is the
IP rights saga described above. The controversy as to what infringed upon the
free movement of goods—whether it was the exercise by the private party of its
IP right or the fact that national law allowed for such a right in the first place—did
not alter the substantive outcome: in the end, the situation was considered
contrary to the free movement of goods regardless of the way in which it was
framed. Hence, upholding the effect of fundamental freedoms in purely private
relationships can be done by either granting them direct or indirect horizontal
effect or by imposing on the state a duty to protect them, without any relevant
substantive distinction arising from this. In the end, the outcome will be the
same.58
On the other hand, the application of constitutional rights to private law and
to relationships between individuals does not prejudice any particular substantive
outcome about where the relevant lines ought to be drawn; that will still depend
on the substantive scope of rights and the delimitation of competing spheres of
autonomy of the relevant right-holders, so that when applying constitutional
rights in purely private contexts the autonomy interests of both parties need
to be taken into account.59 What is relevant concerning the delimitation of
competing areas of private autonomy is, first, what the scope of the relevant
rights is—which effectively ensures a specific area of personal autonomy to begin
with—and, second, what results from the balancing of these competing spheres
of autonomy.60
What this means is that the choice between different types of horizontal effect
does not lead to a specific substantive outcome being determined a priori, but
merely to a change in the relevant institutional allocation of competences. The
57
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main effect of granting horizontal direct effect to the fundamental freedoms is
to turn European and national courts into the primary decision-making entities
for balancing individual free movement with other relevant interests, whereas
indirect horizontal effect coupled with the imposition of state duties on member
states allocates such primary decision-making power to national legislatures and
administrations. But in all cases the CJEU would still have a general jurisdiction
to review decisions by national courts or legislators falling within the scope of
the fundamental freedoms.61 This review would occur regardless of the relevant
rights being directly or indirectly effective between private parties: it is the very
conceptual structure of judicially enforceable constitutional rights that requires
a court to determine whether some other public entities—legislatures, lower
courts, maybe even public administration bodies—have acted in accordance with
those rights or not.62 In short, whenever a situation falls within the scope of
a judicially enforceable constitutional right, the ultimate substantive balancing
exercise is incumbent on a judicial body; and this substantive balancing exercise
is conceptually independent from, and will always take place regardless of, the
type of horizontal effect adopted.

6

Practical implications

6.1 The scope of the fundamental freedoms
In light of the above, a first question to be addressed is that of the scope of the
fundamental freedoms, which requires us to identify those private actions that
should be regulated by them.63 A first building block in this is to recognise that
when private actions are contrary to both national law and EU free movement
rights, the relevance of the latter will be residual. These situations will be
regulated by national law, even if such law may be subject to review under the
fundamental freedoms. This limits our inquest to an attempt to identify those
private actions that are both contrary to EU law and not expressly permitted
or prohibited by national law as construed under the principle of interprétation
conforme.64
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A second building block is recognising that the fundamental freedoms are
provisions which were drafted with the goal of creating an internal market. Since
member states tend to be able to intervene in the functioning of the common
market by restricting the activities of market participants in ways that private
entities do not, public powers are the main addressees of the free movement
provisions. The situation with private parties is different because in many
circumstances private actors simply do not wield enough influence to successfully
prevent others from enjoying their rights to free movement. Hence, it is arguable
that what matters is that the restrictive effects on the market produced by private
actions be similar to those produced by a state norm or a public act.65 This would
be coherent with the normative underpinnings of the fundamental freedoms in
creating an internal market: free movement provisions must only act where
private action may endanger market unity, and accordingly private action may
be caught by the Treaty rules on free movement only when it is not unlike state
action, i.e. when it amounts to some sort of private legislation which restricts the
free movement of economic factors.66
It could be argued, in light of this, that only measures or actions which
are `collective' in nature or regulate in a collective manner (by virtue of state
delegation, or by having the character of private legislation or self-regulation
allowed by the state) would have such an effect because they imply a `power
over individuals'.67 This view, however, does not seem to be entirely correct.
Not all state acts falling under the fundamental freedoms are general in nature;
co-respectively, even though most private actions having a restrictive effect
will probably be of a collective nature, there seems to be no good normative
reason to limit the type of private actions which may fall within the scope of
the fundamental freedoms to collective private actions. If what matters is the
effect of an action, what is relevant is whether a private action's effect is similar
to that of state action, not to state action's form. Thus not only collective,
but also non-collective actions may fall within the scope of the fundamental
freedoms. Although private non-collective actions with a sufficiently restrictive
effect are unlikely to occur, there is no good a priori reason to exclude them
from the scope of the fundamental freedoms. This effects-based rationale seems
to have been adopted by the Court, which does not limit the actions that
restrict free movement to acts imputable `to quasi-public organisations, or to
65
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associations exercising a regulatory task and having quasi-legislative powers', but
has instead considered that actions by trade unions and by individuals, such as
demonstrations or protests, can fall within the freedoms' scope.68
The Court even seemed to move beyond a merely effects-based rationale in
Angonese and Raccannelli, by extending the general application of the prohibition
of discrimination on grounds of nationality to situations exclusively between private parties.69 This development could be read as applying only to workers, but it
has been expressly stated by the CJEU that the prohibition of discrimination on
grounds of nationality between private parties also applies to the free provision
of services.70 A close reading of Angonese also points in this direction: Angonese
relies on Defrenne, which extended the only prohibition of discrimination with
direct effect in the Treaty apart from that on nationality, namely the prohibition
of discrimination in pay between men and women, to situations exclusively between private parties.71 Hence, a consideration of systemic elements would argue
for the types of legal distinctions directly prohibited by the Treaty—namely the
prohibition of discrimination on grounds of nationality and infringements on
the imposition of equal payment between men and women in Articles 18 and 157
TFEU—being horizontally directly effective between private parties, regardless
of the nature of the private action at hand.72
The Angonese and Raccannelli case law may be criticised both from a substantive and from an institutional perspective. From a purely substantive perspective, Angonese raises problems concerning the types of justifications that can be
used by private parties to justify discriminatory conduct, particularly for actions
without effects akin to state action. To allay this concern, it may be argued that
Articles 15 to 17 of the Charter of Fundamental Rights—establishing, respectively,
a general right for individuals to engage in work and to pursue a freely chosen or
accepted occupation, a right to conduct a business, and a right to own, use, dispose of and bequeath his or her lawfully acquired possessions—provide general
justifications requiring the core of (economic) private autonomy to be protected.
These Articles can thus be used by individuals to justify their prima facie infringe68
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ment of the market freedoms—unlike what the case is for member states, which
may only have recourse to the exceptions provided for in the Treaty in what concerns discriminatory measures.73 But even if such a solution was found to be able
to address this criticism, another, arguably more important criticism is that the
Angonese case law seems to be at odds with the normative telos of the economic
free movement provisions. This telos is to remove obstacles to the functioning
of the common market; and while discriminatory measures by states can be presumed to create such obstacles, discriminatory conduct by specific individuals
will usually not suffice for a restrictive effect on free movement to be found.74
From an institutional perspective, the Angonese case law may require courts
to pursue balancing exercises whenever individuals discriminate on grounds of
nationality, an exercise which may well exceed their scope or ability. By determining that all discrimination by individuals on grounds of nationality is a prohibited restriction of the fundamental freedoms, it becomes incumbent on courts
to review those situations and to see whether private action was proportional;
but this institutional allocation of competences was made both without taking
into account courts' institutional limitations in pursuing such an assessment in
all the individual situations that may come before them, and without considering
the advantages of the available institutional alternatives—such as the adoption of
national or EU measures subject to review by the CJEU, or taking into account
the role that market competition may play. As has been argued by A-G Maduro:
The case of an individual shopkeeper who refuses to purchase goods
from other Member States would not be liable to obstruct the
functioning of the common market. The reason is that suppliers
from other Member States would still have the opportunity to
market their goods through alternative channels. Moreover, the
shopkeeper would in all likelihood suffer from competition from
retailers who had fewer qualms about buying foreign goods and
who, as a result, might be able to offer lower prices and a larger
choice to consumers. That prospect alone would probably be
adequate to deter behaviour of this kind. Thus, the market will `take
care of it'. In those circumstances, there is no ground for Union
law to intervene. The implication is that the rules on freedom of
movement apply directly to any private action that is capable of
73
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effectively restricting others from exercising their right to freedom
of movement.75
As a rule, private parties are unlikely to have enough influence to prevent others
from enjoying their rights to freedom of movement, and therefore, decisions
applying horizontal direct effect should be exceptional. It is true that for
states any discrimination on grounds of nationality is prohibited under the
fundamental freedoms; but this relates to concerns about their specific powers
in the normative, socio-economic, and cultural spheres, qua states. Any state
measure which discriminates on grounds of nationality becomes immediately
suspect of creating obstacles to trade and is subject to review or deemed
to be prima facie unlawful. There is no reason for this to be the case for
private action; accordingly, it should be specifically demonstrated that a private
action discriminating on grounds of nationality restricts someone's right to free
movement, thereby ensuring that the same concept of restriction is used for both
states and private persons.76
Should one, however, be able to find a normative underpinning for the
application of provisions prohibiting discrimination on grounds of nationality
that is distinct and autonomous from the traditional normative underpinning
of the fundamental freedoms—for example, in someone's personal status as an
individual entitled to human rights or to European citizenship—the criticisms
elaborated above concerning the institutional capacity of courts and the absence
of consideration of other institutional alternatives would still apply. Should the
Court still decide to tackle this matter, it could, to deal with these concerns
and obviate the need for extensive and detailed balancing exercises in every
case, look at how the EU legislature has dealt with issues of discrimination
on grounds of sex, race or ethnic origin. Directives on equal treatment were
adopted in these areas that can provide useful analogues for the prohibition of
discrimination on grounds of nationality.77 These Directives state, in short, that,
concerning access to and supply of goods and services which are available to
the public, private actions which expressly discriminate on grounds of sex, race
or ethnic origin should be prohibited unless specifically justified by legitimate
75
76
77
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requirements in the public interest. Similarly, a rule concerning the balancing of
private autonomy and discrimination on grounds of nationality in the economic
sphere could be elaborated along the following lines: discrimination on grounds
of nationality in the supply of goods, services, business premises and housing by
economic agents would be deemed unlawful except where it would constitute
normal market behaviour. Otherwise, most private actions discriminating on
grounds of nationality would be deemed acceptable, in particular when such
actions constitute typical market behaviour. This rule would be in line with, and
in addition to, the general orientations of the fundamental freedoms in pursuit
of the aims of the internal market, without placing excessive burdens on private
operators.78 In effect, addressing the prohibition of express discrimination on
grounds of nationality to suppliers, distributors and retailers open to the public
at large would allow for the normal exercise of private autonomy while ensuring
that courts are able to save their resources to deal with those borderline situations
where the line between lawful and unlawful exercise of private autonomy has to
be determined judicially.

6.2

But what type of horizontal effect is to be preferred?

Alongside the scope of the fundamental freedoms, there is another issue that requires our attention. It has been established that no substantive difference arises
from choosing between different types of horizontal effect. From an institutional
perspective, however, different types of horizontal effect correspond to different allocations of competences concerning the entities having primary decisionmaking responsibilities in balancing free movement with other legitimate public
and private interests. Furthermore, the infringement of fundamental freedoms
may give rise to civil liability, and thus to the payment of damages to the injured party.79 This means that, beyond looking into the scope of the fundamental
freedoms, one also needs to discuss to what extent individuals or member states
should be made responsible for private behaviour that infringes upon free movement rights. For both these purposes, one does indeed need to choose between
different forms of horizontal effect.
Some authors argue that a mix of indirect horizontal effect and of protection
duties by the states should be adopted in the EU context. The first reason for this
78
79
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is that indirect horizontal liability by states—including both a duty to interpret
national law in accordance with the fundamental freedoms by national courts
and state liability in cases where omissions on a state's part leads to fundamental
freedoms being infringed upon—covers all possible situations. Hence, this
approach has the advantage of providing a single uniform solution by making
the attribution of liability independent of the degree of regulatory intervention
of particular states in private relationships. Another advantage to this approach
is that, even though private parties might have recourse to the justifications
provided in the Treaty, these are directed at states and not at individuals; it is
hard to see how individuals might have recourse to them in practice. Yet another
good reason for adopting this approach is that it leaves to the relevant member
state the means to regulate private relationships in accordance with the principle
of subsidiarity. Lastly, adopting a general indirect horizontal approach has the
advantage of allowing for direct action against the member state for infractions
caused by actions of private parties, arguably the reason why this approach was
adopted concerning goods.80
It would in general be simpler, and more in accordance with the structure
of the Treaty, to subject the horizontal effect of fundamental freedoms to a duty
by national courts to interpret national law in accordance with the fundamental
freedoms, coupled with some form of liability for breach of positive duties
by states.81 Concerning damages, this approach would lead to an acceptable
allocation of liability between states and private persons. Whenever a private
party was found to have infringed upon both the fundamental freedoms and a
national rule, that party would be liable for damages under national law; on the
other hand, whenever the relevant structure to protect a fundamental freedom
had not been put in place, by either member state omission or by the adoption of
a law infringing upon the fundamental freedoms, the member state would then
be liable for its failures in this regard. In other words, only member states could
be held liable for infringements of the fundamental freedoms qua fundamental
freedoms.82 From an institutional standpoint, it would be to courts' advantage to,
as far as possible, allow a member state's legislative and administrative branches
80
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discretion on how to address private actions that might restrict free movement,
without foregoing their powers to make sure that the exercise of discretion by
the state duly protects the fundamental freedoms.83 The generalised submission
of private action to judicial review under the fundamental freedoms would
result in excessive legal uncertainty due to a completely open and unstructured
process of balancing rights, risking the destruction of well-established private law
concepts.84 What is more, if one takes into account the intrinsic limitations to the
courts' institutional ability and resources, it becomes obvious that courts cannot
be expected to review every single private action that might restrict economic
free movement. The focus should be placed not on the specific conduct of private
agents but on the interpretation of rules allowing or constraining such conduct,
and exceptionally on the need for such rules. In exceptional circumstances
where state regulation is absent, it cannot be excluded that the best option may
occasionally be to apply the constitutional right directly to the situation at hand,
while still deeming the state to be liable for its failure to act; this, however, would
need to be assessed on a case-by-case basis reflecting the exceptional nature of
those situations.

7

Conclusion

The present article argues that, instead of focusing exclusively on whether private
parties are direct addressees of the EU fundamental freedoms, the question of the
freedom's horizontal effect can be more fruitfully understood as relating to their
scope. Traditional debates focusing on the intended addressees of the Treaties'
provisions can only provide limited guidance in understanding and have a very
limited descriptive ability to explain the current state of the law. If, instead, one
thinks of the EU's fundamental freedoms as constitutional rights, and realises
that the issue of horizontal effect is a common problem of constitutional law,
this permits a comparison of EU law with other constitutional systems. Such a
comparison illustrates how the fundamental freedoms, like other constitutional
rights, can apply to purely private relationships without any relevant substantive
distinction arising from the type of horizontal effect they are deemed to have.
cases other than those on the free movement of goods; see P Szczekalla, `Grundfreiheitliche
Schutzpflichten - eine Function der Grundfreiheiten des Gemeinschaftsrechts' (1998) 113 DVBl
219.
83
K Muylle, `Angry Farmers and Passive Policemen: Private Conduct and the Free Movement of
Goods' (1998) 23 ELRev 467, 473-4.
84
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A preliminary question as to what type of horizontal effect is preferable
concerns the scope of the fundamental freedoms. It is argued that, in the light
of the Treaty and of the instrumental nature of the fundamental freedoms to
the creation of an internal market, in determining this scope one should focus
on the restrictive effect of certain measures or actions regardless of their public
or private origin—in other words, the concept of restriction should be the same
regardless of the public or private nature of the agent pursuing a certain course
of action, even if it is accepted that public action can usually be presumed to have
restrictive effects in a way that private action cannot.
On the other hand, substantive equivalence does not mean there are no
relevant implications to the choice of applicable type of horizontal effect.
Different types of horizontal effect lead to different outcomes concerning which
organisation has primary responsibility for balancing the different interests at
play, and who is liable for damages caused by restrictions to free movement.
In the light of the specific comparative advantages and disadvantages of courts
and legislatures, the structure of the Treaty, and the instrumental nature of the
free movement rights to the creation of the internal market, indirect horizontal
effect—imposing a primary duty on states to balance free movement with private
autonomy and other relevant interests, subject to review by the CJEU—coupled
with the imposition on states of a duty to protect free movement rights would be
the best option, and thus should be adopted across the fundamental freedoms.
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Although the field of comparative tax law has achieved greater
prominence in legal studies, its methodology is not yet adequately
developed. In general, work in comparative tax has not focused
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it proposes the adoption of the numerical concept of elasticity,
regularly used in mathematics and economics, for tax comparisons.
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interrelations between tax law and its private law environment that
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analyses from the impreciseness of text-based data.
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Introduction

Although the field of comparative tax law has achieved greater prominence in
legal studies, its methodology is not yet adequately developed. This deficiency
can be remedied by focusing on the specific relationship of tax law and private
law as well as on legislators as addressees of comparative results.
In the majority of cases, the methods of general comparative law are
transferred to tax comparisons without appropriate reflection.1 Such parallelism
of methods, however, is in danger of overlooking one of the main specificities
of tax law: its unique connection to private law. Compared to other areas of
law, tax provisions are not structured as much around factual scenarios. Rather,
they rely on the legal prestructuring of reality that private law provides. Tax
provisions usually refer to private law terms and concepts, such as the concepts
of corporations and partnerships in income tax, the conclusion of a contract in
property transfer tax, and ownership in property tax.
At the same time, the lack of a specific methodology often results in tax comparisons being influenced by national perspectives. Often, comparisons are conducted to provide insights into the researcher's own jurisdiction. The differences
with foreign law are used to identify the specificities of the researcher's own national laws. The subsequent analysis of this legislation, however, is typically based
on purely domestic non-legal factors, such as national political or economic circumstances. In this regard, the comparative perspective does not add anything
essential to the analysis.
However, a specific function can be assigned to comparative tax law by
stressing its addressees: national legislators. Legislators require knowledge about
their tax system that is not just descriptive, but that explains the possibilities for
legal reform. Therefore, they need to know how tax law relates to other fields
of law. Comparative tax law at its current stage, however, merely describes the
differences between foreign legal concepts and ideas. It does not interrelate these
concepts with their respective legal environment.
This is where the connection between tax law and private law comes in. By
analysing the relationship between a superordinate tax law concept and a given
private law concept across several jurisdictions, unique comparative knowledge
can be obtained that is not connected to a particular jurisdiction. Such an
analysis identifies interrelations between tax law and its legal environment that
1
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are likely to be overlooked by comparisons that adopt a domestic perspective.
In this way, comparative analysis produces systematised results that separate a
tax law concept from the characteristics of the national legal system in which it
was developed; the concept becomes convertible. Such comparative knowledge
allows legislators to introduce new concepts into their tax system, or adapt
existing provisions, while avoiding conflicts with the national private law. To
a certain extent, such preparatory works reduce the aspect of `trial-and-error' in
legislative reforms.2
In order to make use of the relationship between tax law and private law
for purposes of comparative law, this paper proposes to adopt the concept
of elasticity, regularly used in mathematics and economics, for analysis in
comparative tax law. In economics, elasticity is the measurement of how
changing one economic variable affects others.3 An elastic variable is one which
responds more than proportionately to changes in other variables, while an
inelastic variable is one which changes less than proportionately in response to
changes in other variables. This method can provide a numerical systematisation
of the effects of changes of one concept to other concepts. By using this
mathematical model as a thought pattern and a foundation for future work,
the interaction of tax provisions with underlying private law concepts can be
examined in a systematised manner. In short, the elasticity approach measures
the influence of private law on the shape and effectiveness of tax law provisions.
Based on these assumptions, the methodological background of comparative
tax law will be addressed in two steps. The paper first examines the historical
evolution of comparisons in the field of tax law. This historical development is
not characterised by a replacement of methods, but by a consistent development
of comparative techniques. For the most part, the different stages constitute a
consistent system whose steps are the archetype of every comparison.
Initially, comparative tax law had a mere descriptive character. It was little
more than a recording of the different provisions in national jurisdictions (below
at §2). In the second stage, the wording of different provisions was compared
from a functional point of view (below at §3). The third stage, which is the
current stage of comparative tax law, focuses on models that are able to explain
and evaluate the similarities and differences identified by text-based comparison
(below at §4). This third stage, unlike the first two, is characterised by a diversity
2
3

Below, § 5.3.4.
The most prominent example is the price elasticity of demand which, in simple terms, gives an
answer to the following questions: `If I lower the price of my product, how much more will I
sell?' and `If I raise the price, how much less will I sell?'.

Numerical Methodology

509

of methods. These methods, however, are also used in comparative law in general.
Approaches that focus on the specificities of tax law are exceptional.
This is why this article, in its second part, will seek to develop a methodology
specific to comparative tax law (below at §5). It proposes to adopt the notion of
elasticity, as this concept allows us to examine the specific interrelation between
tax law and private law and to consider the special characteristics of tax law. At
the same time, the interpretation and systematisation of comparative results by
a numerical approach disassociates them from the impreciseness of text-based
data.4

2

Description of foreign law

The first systematic approaches to comparative tax law were developed during
the interwar period, largely through the work of the German tax administration
and academia in financial science which was institutionalised in the Treaty of
Versailles.5 To ensure the payment of reparations, the treaty provided that
the overall German tax burden should be equal to the highest tax burden in
the victorious powers.6 In order to determine the minimum tax burden in
the Weimar Republic, a comparison with the tax burdens in other states was
necessary. The German tax administration was obliged to conduct regular
international comparisons of tax burdens, for which it partly relied on academic
research in financial science.7
4
5
6

7

Below, § 5.1.
An earlier example is O Schwarz, Die Steuersysteme des Auslands (1908).
Treaty of Versailles, 28 June 1919, 225 CTS 188, Annex 2, Art 12(b): `In periodically estimating
Germany's capacity to pay, the Commission shall examine the German system of taxation, first,
to the end that the sums for reparation which Germany is required to pay shall become a
charge upon all her revenues prior to that for the service or discharge of any domestic loan, and
secondly, so as to satisfy itself that, in general, the German scheme of taxation is fully as heavy
proportionately as that of any of the Powers represented on the Commission.' Under Annex 2,
Art 2(1) delegates to the commission would be nominated by the United States of America, Great
Britain, France, Italy, Japan, Belgium and the Serb-Croat-Slovene State.
See Statistics Agency of the German Reich, Internationaler Steuerbelastungsvergleich (1933) 6ff.
On the state-of-the-art public economics that at that time formed the basis for the Statistics
Agency, see E Seligman, `Comparative tax burdens in the twentieth century' (1924) 39 Political
Science Quarterly 106; K Bräuer, `Ertragsteuern', in W Gerloff & F Neumark (eds), Handbuch
der Finanzwissenschaft, vol 2 (1927) 6ff; I Hosiosky, Die methodischen Grundlagen internationaler
Steuerbelastungsvergleiche (1929); E Lindahl, Aktiebolagens Beskattning i Sverige och Utlandet (1931);
A Angelopoulos, Charges fiscales et dépenses publiques (1932).
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These analyses inevitably required a knowledge—at least a basic one—of
foreign tax systems. The textual description of foreign laws was therefore
a regulatory task of the tax administration. Tax academics, however, used
text-based national reports merely as preparatory works for the comparisons of
tax burdens that were nearly exclusively focused on the tax rate. The text-based
results were not considered as having any independent value.8 In fact, the
different tax systems were compared on a mere quantitative basis. Qualitative
aspects that are essential for comparative legal science were disregarded.9
To a certain extent, the League of Nations went beyond a mere collection
of data. It focused on the avoidance of international double taxation and the
development of a model tax convention.10 Not only were national provisions
with an international scope examined, but also the tax systems as a whole, using
an encyclopaedic approach.11 Later, the description of national tax law was
disassociated from its initial purpose as a preparatory work. In light of the global
economic crisis at that time, the League of Nations focused on tax legislators
as the addressees of the results of comparative analyses. In the view of the
League of Nations, tax provisions that had been adapted to the changes in the
global economic environment should have served as a model for reforms in other
jurisdictions.12 Unfortunately, the development of a corresponding comparative
8
9

10

11

12

Lindahl, above n 7, 33, had already suggested skipping the text-based analysis and advancing to
the charts on tax burdens.
Purely quantitative approaches are closely related to public finance. However, if quantitative
data is then again used as the basis for a qualitative comparison, this would be comparative law
based on a realistic approach. Comparative aspects, however, did not play a significant role in
legal realism at that time. H Kantorowicz, `Some rationalism about realism' (1933) 43 Yale LJ 1240,
1244, did not seem to have considered the differences between the common law and the private
law tradition.
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Nations reports: B Blackett, Memorandum on Double Taxation (1921); B Blackett, Note on the Effect
of Double Taxation upon the Placing of Investment Abroad (1921); G Bruins et al, Report on Double
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Taxable Income, vol 4 (1933) 169ff; R Jones, Taxation of Foreign and National Enterprises—Allocation
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of the League of Nations in the field of public finance is given by J Berolzheimer, `Probleme
internationaler Finanzvergleiche', in W Gerloff & F Neumark, Handbuch der Finanzwissenschaft,
vol 4 (1965) 81ff.
Taxation of Foreign and National Enterprises, vols 1–3 (1933), which was published in the Series of
League of Nations Publications. This publication covers, besides the most important European
tax systems, Canada, Mexico, Japan, South Africa and the US. Cf from the same period R
Rosendorff & J Henggeler, Das internationale Steuerrecht des Erdballs (1936).
League of Nations, Report to the Council on the Fourth Session of the Committee, 26 June 1933, 4.
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method was frustrated by the outbreak of the Second World War.

3

Text-based comparison and functionalism

In the post war period, tax scholars began to comprehensively define international similarities and national specificities based on descriptive data concerning
foreign tax law.13 This development, much like contemporary comparative tax
law, was considerably influenced by the International Fiscal Association (IFA).
Through its congresses, the IFA produces general reports, which are of crucial
importance to comparative analyses since they build on nationals reports that
provide systematic descriptions of foreign tax laws. In most cases, however, the
general reports limit themselves to descriptions of similarities and differences between tax regimes.14 Such a method bears the risk of being exclusively focused
on the technicalities. The knowledge that it produces is of limited use to practical
application and legal reforms.15
Besides text-based comparisons, the IFA applies the functional method that
has a predominant position in comparing private law.16 From the beginning,
IFA congresses have focused on practical questions. This focus confines the
national reports to providing specific legislative reactions to the questions posed
by the congresses, preceding the actual comparison.17 In this way, functionalism
13

14
15

16

17

An early example of a text-based comparison is A Hoffmann, Die Besteuerung des Gewinnes der
kaufmännischen Unternehmung im Ausland (1934) 287ff. P di Malta, Droit fiscal européen comparé
(1995), however, still remains on the descriptive level.
See e.g. R Patrick, `General report' (1980) 65b Cahiers de Droit Fiscal International 15 on rules for
determining income and expenses as domestic or foreign.
For a text-based comparison see E Eberle, `The method and role of comparative law',
<http://ssrn.com/abstract=1265659> [accessed 30 October 2012] 22ff. The epistemic value of
a solely text-based comparison is tackled in J Mössner, `Why and how to compare tax law', in
C Sacchetto et al (eds), Introduction to Comparative Tax Law (2008) 13, 15. General aspects are
addressed by A Tschentscher, `Dialektische Rechtsvergleichung—Zur Methode der Komparistik
im öffentlichen Recht' (2007) Juristenzeitung 809.
E Reimer, `Der Rechtsvergleich im Internationalen Steuerrecht—Fragestellungen und Methoden', in M Lehner (ed), Reden zum Andenken an Klaus Vogel (2010) 93. For the functionalism applied
in private law see E Rabel, `Aufgabe und Notwendigkeit der Rechtsvergleichung' (1924) Rheinische
Zeitschrift für Zivil- und Prozeßrecht 279; K Zweigert & H Kötz, Einführung in die Rechtsvergleichung
(1996) 33. Transferring functionalism to comparative tax law is promoted by C Garbarino,`Le
basi teoriche ed i metodi del diritto tributario comparato' (2004) Diritto Pubblico Comparato ed
Europeo 1059, 1070; C Garbarino, `An evolutionary approach to comparative taxation: methods
and agenda for research' (2009) 57 AJCL 677, 686.
A typical example is the second topic of the 1959 congress in Madrid, which addressed different
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merely helps to select the objects of analysis. It does not provide any guidelines
concerning the methodology of the comparison itself.18
In contrast to comparative projects and concepts in private law, whose
purpose is defined by identifying a `common core'19 or a `common frame of
reference',20 comparative tax law currently lacks a purposive orientation. The
topics of the IFA congresses and their reports lack a comprehensive aim. They
fail to go beyond a purely functional selection of the object of comparison, which,
in the end, could methodologically influence the comparative techniques. The
potential aims of a comparative analysis of tax law suggested by the League of
Nations are not pursued.21

4

Plurality of methods

As in the `postmodern' stage of comparative law in general, tax scholars increasingly deviate from an exclusive focus on functional equivalents, which are perceived as suffocating and mono-dimensional.22 Contemporary approaches to
national reactions to a factual problem: `Les mesures fiscales destinées à faciliter le mouvement
international des capitaux' (1959) 39 Cahiers de Droit Fiscal International 293.
18
R Martini, `Über die Rezeption von Steuergesetzen' (2011) Steuer und Wirtschaft 18, 22ff. The
understanding of comparative law as the analysis of legal formants is promoted by R Sacco, `Legal
formants: a dynamic approach to comparative law' (1991) 39 American Journal of Comparative
Law 1, 21. This analysis includes, besides the textual sources, cultural, individual and similar
influences. See also M Bussani & U Mattei, `The common core approach to European private
law' (1997) 12 Columbia JEL 339, 344ff; P Monateri, `Legal formants and competitive models:
understanding comparative law from legal process to critique in cross-system legal analysis',
<http://ssrn.com/abstract=1317302> [accessed 30 October 2012].
19
See R Schlesinger, `Research on the general principles of law recognised by civilized nations'
(1957) 51 AJIL 734, 739ff and R Schlesinger, Formation of contracts, vols 1–2 (1968). This approach
was resumed by the so-called `Trento-Project'; see M Bussani & U Mattei, above n 18, 343ff; M
Bussani & U Mattei, `Preface', in M Bussani et al (eds), The Common Core of European Private Law
(2002) 1ff.
20
See O Lando, Principles of European Contract Law, vols 1–2 (2000); O Lando, Principles of European
Contract law, vol 3 (2003); C von Bar, `A common frame of reference for European private
law—academic efforts and political realities' <http://www.ejcl.org/121/art121-27.pdf> [accessed
31 October 2012].
21
See above at §2 and the sources cited above at n 10.
22
The application of the functional approach in comparative tax is viewed critically by A Infanti,
`Spontaneous tax coordination: on adopting a comparative approach to reforming the US
international tax regime' (2002) 35 Vanderbilt JTL 1105, 1140ff; W Barker, `Expanding the study
of comparative tax law to promote democratic policy: the example of the move to capital gains
taxation in post-apartheid South Africa' (2005) 109 Penn State LR 101, 104ff. See for this criticism
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comparative tax law depart from textual analysis and adopt a plurality of methods. These approaches concentrate on the factors that influence the actual shape
of tax provisions. In many cases, today's comparative tax law analyses blur the
borders between juridical science and its neighbouring disciplines. The findings
of technical text-based comparisons form the starting point for political science
as well as for sociological and economic research.23 These methods are also used
in comparative law in general. On the one hand, this avoids having to rely on
functionalist techniques. On the other, these general instruments of comparison
do not always take into account the specificities of tax law, which creates a number of risks.
First, applying a plurality of methods harbours the risk of diffused results.
As is the case with other fields of law, the similarities and differences between
legal systems can be explained by a range of social, political and economic
circumstances. While tax law is closely connected to economic circumstances,
this connection is not an exclusive one. Company law, the law of economic
offences, social security regulations and many other fields offer a comparable
environment.
Second, contemporary approaches to comparative tax law use textual comparisons to identify those parts of the studied object to which the different nonlegal methods have to be applied.24 Their application, however, is not a comparison as such. Sociological, political or economic techniques are monodimensionally applied to different national rules. They are primarily used to explain
the concrete shape of a national provision. This can also be done from a purely
domestic perspective. The connection of a tax provision to certain sociological,
political or economic circumstances analyses only one jurisdiction at a time and
in general P Legrand, `Comparative legal studies and commitment to theory' (1995) 58 Modern
Law Review 262, 266; P Legrand, `European legal systems are not converging' (1996) 45 ICLQ 52,
59ff; A Peters & H Schwenke, `Comparative law beyond post-modernism' (2000) 49 ICLQ 800,
811ff.
23
A historical-political approach is applied by A Mehrotra, `The public control of corporate power:
revisiting the 1909 US corporate tax from a comparative perspective' (2010) 11 Theoretical Inquiries
in Law 497, 521ff. K James, `An examination of convergence and resistance in global tax reform
trends' (2010) 11 Theoretical Inquiries in Law 475, 489ff compares tax law considering the role of
veto powers. Sociological methods are used by M Livingston, `From Milan to Mumbai, stopping
in Tel Aviv: progressive taxation and politics in a globalized but still local world' (2005) 18 Can
JILJ 119. See for a comparison on an economic basis C Sandford, Why Tax Systems Differ: A
Comparative Study of the Political Economy of Taxation (2000).
24
Similarly in the field of comparative law in general: N Jansen, `Comparative law and comparative
knowledge', in M Reimann et al (eds), The Oxford Handbook of Comparative Law (2006) 336.
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therefore—in the majority of cases—relies on univariate data.25 Such data, however, does not lead to true comparative or universal knowledge that goes beyond
one particular jurisdiction.

5

Elasticity as a multivariate method

These methodological deficits can be reduced by adopting a multivariate method
of analysis, focusing on the interrelation of tax law, private law and, especially,
company law. This means that the object of comparison not only encompasses
the specific tax provision, but also its (private law) environment. The problem is
how to methodologically deal with such multivariate data. A possible solution is
to make use of mathematical and economic elasticity to analyse the relationship
between two variables. By using this method as a cognitive model for legal
analyses, we can place a numerical level between the text-based comparison and
the legal interpretation of the results. Such a threefold comparison fulfils two
purposes: on the one hand, two sets of data can be logically interrelated; on the
other hand, the connection between tax law and private law can be included in
the comparison.

5.1

Multivariate analyses as a challenge for legal
comparisons

As we have seen, neither functionalist nor `postmodern' approaches to comparative tax law necessarily rely on comparative methodologies. As a result, their
findings remain confined to the particular jurisdiction under investigation. Legal comparison, however, can be used to obtain genuine comparative knowledge.
Such `universal' information is not related to a certain legal environment, national
conditions or domestic institutions. It can be applied in every jurisdiction.
One possible way to acquire such knowledge is multiplying the perspective
of comparison. The comparative basis can be broadened by interrelating
modifications and similarities of national tax provisions on the one hand, and the
wider legal environment on the other.26 In contrast to `postmodern' approaches,
this multivariate model does not aim to explain differences and similarities
25

This is true for comparisons that do not include a longitudinal perspective. Studies over time
include bivariate and multivariate data. They are, however, still connected to one jurisdiction
which is analysed over time. Thus, the results of such historical comparisons cannot be
transferred to other jurisdictions without further ado.
26
Cf also V Thuronyi, Comparative Tax Law (2003) 7; similarly Mössner, above n 15, 26.
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through a range of non-legal methods. Rather, it entails the systematisation of the
multidimensional interaction of certain parts of a legal provision with other areas
of law. This system permits the creation of a universally applicable model that is
completely disassociated from national law; it can adapt to different situations
based on knowledge acquired by a genuine comparison of law.
However, such multivariate data is difficult to derive from qualitative,
text-based analysis. Qualitative research often fails to differentiate between,
on the one hand, the relations between different national tax regimes, and
on the other, the links with their respective legal environments. Without a
clear systematisation, the numerous levels of analysis easily become confused.
In addition, the systematisation of the results is jeopardised by different legal
vernacular among legal systems; each legal system employs its own words, which
may be different from each other even when concepts they refer to are the same. A
mechanism is thus needed that is able to consistently and coherently systematise
the different relations existing among the results of the text-based comparison.
In order to avoid the imprecision of text-based analyses, it would make sense
to partly disassociate the comparison from the purely qualitative level and to
enrich it with quantitative characteristics. An example of such a method is the
research of Ekkehart Reimer. Reimer deals with the implementation of taxation
on a net basis in the field of income from employment.27 In order to make the
different national concepts comparable, he uses quantitative indicators (1 to 3)
to display the different grades of deductibility of the expenses included in the
analysis.28
The most important aspect of such a method is the transfer of text-based
results into numerical indicators. The sensibility of this transfer is highlighted
by the fact that the determination of the indicators is dependent on a qualitative
evaluation.29 It is crucial, however, that the translation of qualitative results to
quantitative data is based on consistent criteria. These criteria have to lead to
reproducible results that constitute a valid basis for the comparability of the data.
Such a transfer is possible with deductible expenses. The need for a more or
less freehand transfer as used in the analysis of Reimer is not essential. The chosen
part of the income from employment is widely characterised by a numerical basis.
In theory, the indicators that function as a link between language and numbers
could, without major difficulties, be made obsolete by using empirical data. For
27

E Reimer, `Das objektive Nettoprinzip aus gemeinschaftsrechtlicher, abkommensrechtlicher und
rechtsvergleichender Sicht' (2009) 34 Deutsches Steuerrecht (attachment) *122, *126ff.
28
See especially the results in ibid, *128.
29
Ibid, *126.
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example, the grade of deductibility could be reflected in absolute numbers or in
relation to the tax base, to the tax debt or the average purchasing power.30
Reimer's method, however, is necessarily based on legal provisions whose
effects can be expressed in numbers. In the special case of deductibility of
expenses, the use of indicators may lead to valid results. The univariate indicators,
however, ignore the non-numerical parts of the provision under analysis, as
well as its legal environment.31 Without major adaptations, such a methodology
cannot be applied to provisions with exclusively qualitative effects; nor is it
possible to include the interaction of the compared object with other fields of
law. Hence, a transfer of this approach to comparative tax law in general does
not seem to be appropriate. As regards other areas of law, the use of quantitative
indicators is of even less use.
A solution to this dilemma can be found in mathematics. The mathematicaleconomic concept of elasticity measures how changes of a certain parameter affect another variable. Used as a thinking model, this ratio fits with the idea of
comparative tax law as an analysis of the interrelation of different tax provision
and their legal environments. In contrast to the indicators Reimer uses, such a
method can also be applied to provisions whose effects cannot be fully expressed
in numbers.
Similar to the problems faced by the indicators, the use of the concept of
elasticity requires a consistent and coherent algorithm to translate the results of
text-based comparisons into a numerical system. A quantitative model based on
these premises offers the opportunity to logically systematise the interrelation of
a tax concept with other (not necessarily tax-related) concepts. As a final outcome,
this model can be an instrument to empirically determine if and to what extent
there is a connection or conflict between the tax provision under comparison and
the legal environment included in the analysis.
In order to transfer this model—originally exclusively based on numerical
data—to comparative tax law, the mathematical concept of elasticity has to be
examined (below at §5.2). Secondly, the numerator and the denominator, i.e.
the dependent variable and the given parameter, have to be defined for the use
of comparative tax law (below at §5.3.1–2). As regards the specific elasticities,
the impreciseness of the data of the text-based comparison results in a twofold
30

31

This approach is followed by a project sponsored by the German Research Foundation: `Taxation
of employment income on gross or net basis? The development of a quantitative methodology
of comparative tax law'. See <http://gepris.dfg.de/> [accessed 30 October 2012].
Reimer, above n 27, *126ff indicates that the interaction of the different tax deductions with social
law is not included in the analysis.
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binary approach. The concept under analysis is either identical in the compared
jurisdictions or it is subject to change. Therefore, changes of the concept can only
be measured on a nominal scale, i.e. by `+' and `—', but not regarding their extent
(below at §5.3.3).

5.2 Mathematical elasticity
In a nutshell, the mathematical concept of elasticity describes the changes of
variables that are functionally connected. In particular, it is used by economists
in order to describe and systematise the reactivity of economic variables.32 The
basic definition of elasticity (ε), the arc elasticity, compares the impact of the given
changes of the parameter on the variable under analysis. It is defined by the ratio
of the relative change of a dependent variable ∆y
y with respect to the relative
change of a given parameter ( ∆x
x ).

εx,y =

∆y
y
∆x
x

(1)

In order to disassociate this relationship from a concrete change of the parameter,
the differences are substituted by differentials. The relationship between y and x
is expressed by the formula y = f (x). A change of x (∆x) results in a change of
y which is represented by ∆y = f (x + ∆x) − f (x). Thus, a relative change of
x by ∆x results in a relative change of y by

∆y
f (x + ∆x) − f (x)
=
(2)
y
f (x)
In order to adapt this relationship to infinitesimal changes of the parameter (point
elasticity), the equation (1) has to be considered under the condition of ∆x → 0.
Inserting the equation (1) in (2) leads to:

lim =

∆x→0
32

f (x+∆x)−f (x)
f (x)
∆x
x

f (x + ∆x) − f (x)
x
·
·
∆x→0
∆x
f (x)

= lim

(3)

The most prominent example is the price elasticity of demand (x = x(p)) with x defining the quantity demanded of a good or service and p defining its price. See J Tietze, Einführung in die angewandte Wirtschaftsmathematik (2011) 308. Cf T Pampel, Mathematik für Wirtschaftswissenschaftler
(2010) 120ff; for elasticities considering taxes see S Giertz, `The Elasticity of Taxable Income during the 1990s: New Estimates and Sensitivity Analyses' (2010) 77 Southern Economic Journal 406; J
Creedy & J Sanz-Sanz, `Revenue Elasticities in Complex Income Tax Structures: An Application
to Spain', (2010) Fiscal Studies 535.
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Under the condition that

f (x + ∆x) − f (x)
∆x→0
∆x

f 0 (x) = lim

applies, the equation of elasticity for all y with respect to x is

εx,y =

f 0 (x) · x
x
= y0 · .
f (x)
y

(4)

For both types of elasticity, the responsiveness of the dependent variable to
changes of the parameter can be classified in five different stages. In the case
of ε = 0, there is a perfectly inelastic reaction. The dependent variable is fixed and
does not at all react to changes of the parameter. This results in ∆y = 0. In this
case, the function y = f (x) is constant. Such a function does not have a slope.
This means that the derivative is y 0 = 0.33
If the absolute values of ε lie between 0 and 1 (0 <| ε |< 1), the reaction of
the dependent variable (y) is relatively inelastic. There is a change, but its relative
value is less than the relative change of the parameter.34 In the case of | ε |= 1, the
responsiveness is unitarily elastic. The relative change of the dependent variable
is equal to the relative change of the parameter.35 If the relative change of y is
greater than the relative change of the parameter (| ε |> 1), there is a relatively
elastic responsiveness.36 In extreme cases, a perfectly elastic responsiveness can
occur. This means that changes of the parameter—irrespective its value—result
in an infinite change of the dependent variable (| ε |→ ∞).37

5.3

Transfer to comparative tax law as a thinking model

Since it is a mathematical operation, the concept of elasticity cannot be used as
a comparative method without modifications. Such a transfer is not a question
33

Concerning the price elasticity of demand, this means that demand is completely independent
from price. Such situations occur in the case of goods that are not substitutable.
34
In this situation, there is only a minor reaction of the consumers on alterations in prices. Such a
reaction is caused by price changes of goods that are marginally substitutable (e.g. meat).
35
The demand is linear. A change in prices of one percent results in a change of demand of one
percent.
36
Such reactions occur in the case of substitutable goods (e.g. luxury articles).
37
Even a marginal change in prices results in an infinite change of demand. In practice, such a
situation may occur if a constant price coincides with perfect substitutability.
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of merely applying economic methods to comparative law.38 Rather, the idea of
elasticity, as derived from mathematics and economics, shall be used as a thinking
model for a systematisation of tax law comparisons that are still exclusively based
on legal methods.
The process of translating law into numbers is merely transitional. It does
not represent a self-contained analysis. The idea of elasticity is only to be used as
a numerical model to inspire a jurisprudential and therefore qualitative approach
to description and systematisation of results of comparative legal study.39 Such
a usage of mathematics does not mean a quantitative analysis of law. Unlike
empirical legal studies, the elasticity method does not directly deal with the
relationship between law and reality. Rather, it is used as a translational model.
In contrast to quantitative methods, the numerical approach is based on data that
is not derived from empirical research, but from the transfer of language into
numbers.
This approach, however, has to take account of the fact that conclusions
drawn from an elasticity-based analysis do not necessarily rest upon causal links.
A ceteris paribus perspective (i.e., that all things are held constant except the two
variables under analysis) is virtually unachievable in reality. It cannot be assumed
that factual or political influences have the same effect on tax law systems across
the jurisdictions under comparison.
To some extent, however, a historical perspective offers the opportunity of a
ceteris paribus comparison. Provisions that only differ in respect of their period
of application, but operate within the same jurisdiction might be compared,
under the presumption that the relevant legal and factual circumstances remain
constant. The smaller the span of time between the effective dates of the legal
provisions, the more probable it becomes that circumstances remain the same.
This provides at least some evidential basis for the causality between a change
of the dependent variable and a change of the parameter.40 In the long run,
however, even a historical perspective only shows correlations. Whether these
interrelations are based on a causal link cannot be proved with absolute certainty.
38

This method of comparative law applies a univariate approach, see above § 4 and n 21;
see in general U Mattei et al, `Comparative Law and Economics', <http://encyclo.findlaw.com/0560book.pdf> [accessed 31 October 2012], at 505ff; E Towfigh & N Petersen,
Ökonomische Methoden im Recht (2010).
39
The elasticity analysis is applied to legal transplants by Martini, above n 18, 24ff.
40
For the methodological similarities and differences of comparative law and legal history, cf
K Richter, `Perspektiven einer gemeinsamen Methodik in Rechtsvergleichung und Rechtsgeschichte', <http://www.klaus-richter.eu/veroeffentlichungen/sonstige-publikationen.html>
[accessed 30 October 2012], 5ff; see also Reimer, above n 16, 105ff.
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So, in all cases, the conclusions from the analysis of the reactions of the dependent
variable to changes of the parameter remain merely indications. Still, as more
comparisons are made, a causal link is more likely.

5.3.1 Selecting the dependent variable
The object of the comparison is the dependent variable, i.e. the legal area
about which the comparative analysis wants to draw conclusions. Its scope is
not determined by a comprehensive set of methods. The dependent variable
can therefore be defined without constrictions. It is, however, necessary that
it is based on a superordinate concept which connects different sub-concepts.
Otherwise, the results of the interrelation of the variable and the parameter
are not valid. It would not be possible to understand the differences between
jurisdictions as a reaction to a change of the parameter.
If we focus on the legislator as addressee of comparative knowledge, two
methods of choosing the dependent variable can be used.41 On the one hand,
there is the general functional approach. Its starting point is not a legal question,
but a factual problem. The objects to be compared are the functionally equivalent
legislative reactions to the chosen factual problem.42 On the other hand, there
is the understanding of comparative law as an observation and description of
legal transplants. This method seems to significantly deviate from the functional
approach. As explained below, however, it is just a special method to identify
legislative reactions to factual problems.43
41

See also § 5.3.4, below.
See in general Zweigert & Kötz, above n 16, 33; specific aspects of comparative tax law are
addressed by Garbarino (2009), above n 16, 686; Garbarino (2004, above n 16, 1070.
43
Concerning the legal transplant in tax law see J-C Martinez, Le Statut de Contribuable (1980)
300ff; J-C Martinez & P di Malta, Droit Fiscal Contemporain (1989) 414ff; Barker, above n 22,
114ff; Garbarino, above n 16, 677ff; C Garbarino, `Comparative Taxation and Legal Theory:
The Tax Design Case of the Transplant of General Anti-Avoidance Rules' (2010) 11 Theoretical
Inquiries in Law 766; C Garbarino, `Tax Transplants and Circulation of Corporate Models' (2011)
British Tax Review 159; Martini, above n 18, 18; cf E Reimer, `Transnationales Steuerrecht', in
C. Möllers et al (eds), Internationales Verwaltungsrecht (2007) 197ff; see for the legal transplant
in general A Watson, `Legal Transplants and Law Reform' (1976) 92 Law Quarterly Review 79;
A Watson, Legal Transplants (1993); G Deipenbrock, `Legal Transplants? Rechtsvergleichende
Grundüberlegungen zum technischen Rechtsnormtransfer' (2004) Zeitschrift für Vergleichende
Rechtswissenschaft 343; G Rehm, `Rechtstransplantate als Instrument der Rechtsreform und
-transformation' (2008) 72 Rabels Zeitschrift für ausländisches und internationales Privatrecht 1; H
Xanthaki, `Legal Transplants in Legal Legislation: Defusing the Trap' (2008) 57 International and
Comparative Law Quarterly 659. The idea of an understanding of comparative law as an analysis of
42
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These two methods of identifying the object of the comparison differ in
respect of their scope. While the understanding of comparative law as an analysis
of legal transplants only includes provisions that can be identified as receptions
of foreign law, the functional approach embraces legal concepts that deal with the
same factual problem, but do not originate from an import of foreign law. This
difference can be illustrated by the different legislative reactions to tax avoidance
techniques, such as the establishment of corporations in low tax jurisdictions.44
Legislative answers to this problematic either consist of specialised regimes,
so-called controlled foreign company rules, which are based on concepts initially
developed in the US45 , or the application of pre-existing general anti-avoidance
rules.46 While a comparison based on the functional method would include both
types of rules, the approach focusing on legal transplants would only compare
provisions dealing with controlled foreign companies in particular. Only these
legislative instruments can be qualified as following from a transfer of concepts.
Nevertheless, the two approaches do not exclude each other.47 Legal
transplants have to be understood as specific reactions of national legislators to
a particular factual problem. In both approaches, the object of comparison is the
legal reaction to a factual problem. The analysis of legal transfers merely contains
an additional restriction. Hence, understanding comparative law as research on
legal transfers can be conceived as a special method of identifying the objects of
the comparison that is a subset of the functional approach and does not conflict
with this approach.48
legal transfers is criticised by O Kahn-Freund, `On Uses and Misuses of Comparative Law', (974)
37 The Modern Law Review 1; P Legrand, `Impossibility of ``Legal Transplants''' (1997) Maastricht
Journal of European and Comparative Law 111; P Legrand, `What ``Legal Transplants?''', in D Nelken
et al (eds), Adapting Legal Cultures (2001) 55ff.
44
In principle, income derived by such companies is only taxed at the low rate of their residence
state. As long as the income is not distributed as a dividend, the shareholder's residence state is
not entitled to tax. However, since the company is controlled by one or only a few shareholders,
the time of the distribution is at their discretion.
45
See sections 951ff, IRC. For example, this concept was altered by New Zealand (sections CQ 1ff,
Income Tax Act) and Germany (§§ 7–14 International Tax Relations Tax Act). See in general B
Arnold, The taxation of controlled foreign corporations: an international comparison (1986)
46
See for example Austria: K Haslinger, `National Report Austria', in M Lang et al (eds), CFC
Legislation, Tax Treaties and EC Law (2004) 73ff.
47
A strict alternative, however, is favored by G Mousourakis, `Transplanting Legal Models across
Culturally Diverse Societies: A Comparative Law Perspective' (2010) 57 Osaka University Law
Review 87, 100ff.
48
Martini, above n 18, 22ff.
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5.3.2 Selecting the given parameter
Besides the legal level, it is also possible to use factual criteria as a given parameter.
The specialties of tax law, however, suggest the use of private law concepts. The
unique connection of these two areas of law particularly requires a perspective
that is not limited to one dimension.49 This purpose is fulfilled by the multivariate
numerical based comparison. By comparing both national tax provisions and its
private law environment, this method is able to draw conclusions about the grade
of connection between these two areas of law.
For this purpose, the elasticity analysis does not require the synchronisation
of legal terms in tax law and private law. Such synchronisation is virtually
impossible in tax systems that apply in more than one private law jurisdiction.50
Even within a single jurisdiction, the fields of tax law and private law may differ in
their understanding of particular legal terms and concepts.51 In the end, however,
all tax systems use the legal structure of reality that private law provides: they
all rely on notions such as ownership, property, and the idea of the corporation.
However, all the different legal systems do so to a different extent. It is exactly
these nuances that make the relationship between tax law and private law so
suitable for an elasticity analysis: a change in private law will affect tax law
differently in different legal systems. If the legal effects of a change in private law
were invariably transferred to tax law without alterations, there would always
be a proportional relationship between the dependent variable and the given
parameter. The elasticity as a dynamic analysis would be deprived of one of its
prerequisites. There would be no gradation of the reactions of one variable to
the other. At the same time, the connection between tax law and private law
is sufficiently close to warrant an elasticity analysis. This makes it possible to
understand a change of the dependent variable (a tax law provision) as indicated
by changes observed in the parameter (the private law environment). These
indications make a causal link probable.
In order to guarantee a sufficient—and at the same time not too close—
connection between the two variables, the selection of the given parameter requires a pre-comparison on a macro level. This comparison is necessary to de49
50

51

For discussion of multivariate analyses, see §5.1, above.
See e.g., Burnet v Harmel, 287 U.S. 103, 110 (Sup Ct 1932); for the UK, see J Tiley, `United Kingdom',
in H Ault & B Arnold (eds), Comparative Income Taxation (2010) 166ff; for Canada, see B Arnold,
`Canada', in H Ault and B Arnold (eds), Comparative Income Taxation (2010) 39ff.
According to the German Constitutional Court of 27 December 1992 – 2 BvR 72/90, 1992
Bundessteuerblatt II 212, 213 there is no general assumption that terms of a tax act that also occur
in private law have the same meaning in both legal areas.
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termine which private law concepts significantly interrelate with the dependent
variable, i.e. the tax law concept. In general, both variables may neither be isolated nor characterised by a strict nexus. The elasticity analysis, however, does
not require an interrelation between the two variables in every jurisdiction included in the comparison. A partial missing of an interaction makes the comparison especially valid in respect to tax systems in which the same tax concept
shows an interrelation with private law. Hence, the macro comparison fulfils the
purpose of providing for an adequate variety of dependent variables, parameters
and interrelations among these concepts.

5.3.3 The different grades of elasticity
The next step in developing a comparative method out of the mathematical
concept is to transfer the observed reactions of a tax law concept to the changes of
the underlying (private law) concept. They must be translated into the different
mathematical grades of responsiveness. In doing so, the most challenging issue
is the difference in methodological `languages'. While the mathematical concept
of elasticity is based on a purely quantitative method, comparative law is—up to
now—exclusively governed by qualitative linguistic methods. While mathematics
always gives exact results, findings based on language data are, especially in their
peripheral parts, interpretable and often not completely sustainable.52
The ambiguity of purely linguistic data of text-based comparisons does not
allow an exact numerical translation. To some extent, this problem can be solved
by a binary perspective. Such a perspective is solely focused on extremes and
does not deliver a gradual translation. Thus, unlike mathematical elasticity,
comparative elasticity is not based on ratio scales, but on interval scales. This
difference, however, does not make the use of elasticity inappropriate a priori.
For elasticity to be useful in comparative law, the mathematical model does
not have to be translated exactly. In comparative law, elasticity fulfils a mere
systemising and documenting function, aimed at achieving consistent results.
Thus, it is used to translate language into numbers, which then become the basis
of a legal comparison. For elasticity to fulfil this function, it does not need to
operate on a ratio scale, but can use a nominal scale.
Thus, a numerical comparison is based on only two statuses. There can either
be `difference'
52

Regarding the parallel problematic in law and economics, cf Petersen & Towfigh, above n 38,
20ff.
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or `unaltered'
(5)

Regarding the first situation (`difference'), the changes of the dependent variable
and the given parameter can be specified by:

∆y = yi,j − yk,l ∧ ∆x = xi,j − xk,l

(6)

The indices i, j, k and l allow for the territorial and temporal allocation of the
concept under comparison. i and k define the respective jurisdiction while j and l
denominate the date when the concept is examined. The latter two indices make
it possible to include a intertemporal perspective which allows for comparisons
over time. Such intertemporal comparisons combine comparative law and legal
history.
The possible values of the elasticity result from the following function

xi,j xk,l yi,j yk,l =

yi,j −yk,l
yk,l
xi,j −xk,l
xk,l

There is, however, a need for a point of reference. Without such a point, the
numerical value of the change of the dependent variable cannot be precisely
determined. This does not mean, however, that the numerical translation is
y −y
confined to i,jyk,l k,l 6= 0. In fact, it is possible to modify the binary approach by
enriching it with tendencies, i.e. `+' and `—', derived from the qualitative results.
Such tendencies can be figured out by taking a particular national tax mechanism
as the starting point of the analysis. The comparison will now give insights about
the modifications seen from the perspective of that mechanism.
Thus, the decisive criterion that determines the algebraic sign of the variable
is the affiliation to the initial tax mechanism represented by yk,l . This makes
it possible to distinguish between endogenous and exogenous modifications of
the dependent variable. The demarcation between both types of modifications is
characterised by the affiliation to another mechanism also being part of the same
superordinate concept. While endogenous modifications are developed out of the
specific mechanism itself, exogenous modifications are transferred from another
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mechanism. It has to be borne in mind, however, that determining the respective
affiliation is still based on a mere qualitative comparison.
Modifications that are solely related to the initial point of reference sustain
this mechanism as such and are not related to another mechanism. Such
endogenous adaptations mean a `plus' for the initial mechanism since it is
developed internally. This is expressed by the term yi,j > yk,l . The relative
change is defined by

yi,j − yk,l
> 0.
yk,l
On the contrary, exogenous effects can be observed if the modifications are
related to another mechanism. Being an aliud from the perspective of the initial
mechanism, these partial or total replacements result in a `minus'. There is no
development of the mechanism as such, but an insertion of external elements.
Seen from the point of reference yk,l , the variable yi,j is determined by the
grade of the replacement. In the case of a partial replacement, the variables are
determined by yi,j < yk,l ∧ yi,j 6= 0. The elasticity is

−1 <

yi,j − yk,l
< 0.
yk,l

In the case of a total replacement, the perspective of the initial mechanism (yk,l )
leads to yi,j = 0. This reflects the fact that this mechanism (yi,j ) does not contain
any elements of yk,l . The relative change of the dependent variable is calculated
as follows:

yi,j − yk,l
= −1
yk,l
In theory, the changes of the given parameter could also be differentiated into
endogenous and exogenous modifications. The scope of the analysis, however,
does not necessarily demand such a differentiation. It is mainly aimed at
examining the dependent variable and its modifications and not at the legal
environment as such, i.e. the parameter. This simplifies the comparative process.
The findings are still controllable and can therefore constitute an appropriate
basis for subsequent qualitative analysis. This means that the denominator of
the elasticity function is characterised by a binary perspective. Either both
jurisdictions differ or they are identical. Since there will virtually never be
a perfect congruence, the grade of difference representing the demarcation
between `difference' and `congruence' is determined by qualitative analysis. The
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researcher has to decide whether the situation in one jurisdiction significantly
resembles the situation in the other jurisdiction or whether there is a significant
difference.
In analogy to the total replacement of the dependent variable, a difference
means xi,j  xk,l and xi,j → 0. In the case of a congruence, the given
parameters are characterised by xi,j → xk,l . Thus, the denominator of the
elasticity function can have two different values:

xi,j − xk,l
xi,j − xk,l
→ −1 (difference) ∨
→ 0 (congruence)
xk,l
xk,l

(7)

Although infinitely small, the values of the latter equation are negative. A total
congruence is virtually impossible, which leads to xk,l > xi,j .
Inserting the two different possibilities into the elasticity function results in:
yi,j −yk,l
y+k,l

cum z → −1 ∨ → 0.
z
The different elasticities of the dependent variable result from the combination of
the three different types of relative changes on the one hand, and the two values
of the denominator, i.e. the relative changes of the given parameter, on the other.
In the case of a coincidence of an endogenous modification and of a difference
of the parameters, the elasticity calculates as
εyi,j ,yk,l ,z =

εyi,j ,yk,l ,z < 0.
If a partial replacement of the dependent variable meets a change of the given
parameter, the elasticity is defined by

εyi,j ,yk,l ,z > 0.
In the case of a total replacement of the dependent variable, it is defined by

εyi,j ,yk,l ,z → 1.
The mathematical concept of elasticity does not address the question whether
the dependent variable increases or decreases. It exclusively works with absolute
values. Therefore, it cannot be transferred to the concept of exogenous and
endogenous changes without adjustments. For the purposes of this transfer, the
situation of a total replacement can be used as a point of reference. In this case, the
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mathematical concept can be applied without alterations. The dependent variable
nearly reacts unitarily elastic. Changes of the given parameter are followed by
a total replacement of the dependent variable. This relationship indicates that
both variables under analysis, i.e. the national provisions, are connected to their
respective parameters, i.e. the legal environment, in such a close manner that
not even a partial replacement would allow for an adaption to another legal
environment.
Transferring this interrelation to the concept of elasticity as whole means
that, in the case of a difference of the given parameters, the results represent
the extent to which the dependent variable reacts by replacements from other
mechanisms: the more elastic the reaction, the closer the relationship between
the given parameter and the tax mechanism. This thought determines the
modifications of the mathematical concept. For purposes of comparative law, the
demarcation is not determined by | εx,y |< 1 and | εx,y |> 1, but by negative
and positive results. This means that a relatively elastic reaction is defined by
0 < εyi,j ,yk,l ,z < 1. The provision under analysis reacts by replacements to
changes of the legal environment. There is a loosened relationship of the two
mechanisms under comparison to their respective parameters. In contrast to a
unitarily elastic reaction, replacements of certain parts of the mechanism enable
it to fulfil its function in an altered legal environment.
If εyi,j ,yk,l ,z is negative (< 0), the variable reacts relatively inelastically.
There is only a very limited reaction of the mechanism to a change of the
environment. Such a relationship between the dependent variable and the given
parameter indicates that the mechanism as such is able to function under both
parameters without questioning its identity. The mechanism endogenously
adapts to the changed environment and is not influenced by other mechanisms.
In the case of identical parameters in the jurisdictions under comparison,
the denominator of the elasticity function approaches 0. This means that the
values of εyi,j ,yk,l ,z are infinite or infinitesimal. This is supported by the fact
that the elasticity does not change, no matter which type of exogenous change
has taken place. A partial as well as a total replacement leads to εyi,j ,yk,l ,z →
∞. This means a perfectly elastic responsiveness of the variable to changes of
the parameter. Although the changes of the parameter are infinitesimal, the
variable changes. This indicates that the mechanism under analysis is very closely
connected to its environment. It even reacts to very small changes. A transfer
of such a mechanism to another environment does not seem to work without
conflicts.
In the case of endogenous changes, the elasticity is defined by εyi,j ,yk,l ,z →
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−∞ which means a perfectly inelastic reaction. The variable under analysis
is virtually independent from the parameter. Despite the fact that the legal
environment in both jurisdictions under comparison is identical, the mechanisms
differ. Such modifications of the variable indicate that there is no or only a very
limited connection to the given parameter. The changes are probably related to
other influences that lie outside the scope of the analysis.
As already noted for the parameter, in the vast majority of cases the variable
will not be perfectly identical. For the purpose of converting the mathematical
elasticity into a legal method, this means that, to a certain extent, differences
have to be ignored. It is sufficient that there is a qualified similarity. Systemic
differences must be excluded. If the text-based comparison shows such qualified
similarities, the variables are characterised by yi,j → yk,l . The relative difference
y −y
can be calculated using i,jyk,l k,l → 0. In addition, it has to be considered that
yk,l is the point of reference for yi,j and that a complete congruence is virtually
impossible. Thus, from the perspective of yk,l , the variable yi,j is always slightly
smaller. This means yi,j < yk,l . As a consequence, the numerator of the elasticity
function is both infinitesimal and negative.
The given parameter is still characterised by the binary perspective:
z → −1 (difference) or z → 0 (congruence).
In the case of different parameters, the elasticity is defined by

εyi,j ,yk,l ,z → 0 cum εyi,j ,yk,l ,z > 0.
In contrast to situations in which the variable changes, there is no need to adapt
the mathematical values. The infinitesimal data minimises the effect of the
negative or positive sign. Just like the mathematical model, εyi,j ,yk,l ,z → 0 means
a perfectly inelastic reaction. The comparison indicates that the mechanism used
as dependent variable does not interact with the chosen concept represented
by the two parameters. The mechanism seems to operate under both analysed
frameworks without relevant malfunctions.
This result can also be transferred to a superordinate level. A perfectly
inelastic reaction indicates that there is not only no interaction with the two
parameters, but also with the underlying concept in total. The more jurisdictions
and types of parameters are included in the comparison, the more valid the
conclusion.
If the mechanism as well as the parameters do not differ at all, the elasticity
analysis fails. The elasticity mathematically converges to 1, but an essential
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precondition for the model is missing. There is no dynamic. Both x and y are
virtually fixed. Even infinitesimal changes do not result in a measurable reaction.
Accordingly, there is no leeway for any conclusion on a quantitative basis. At
least there is a qualitative indication. The fact that two jurisdictions use virtually
identical mechanisms suggests a connection between both areas. There is a
certain probability that—in the case of a change of the parameter—the dependent
variable would show an elastic reaction. Compared to the quantitative analysis,
however, this indication which is solely based on congruence is rather weak. The
mechanism and the parameter could also be combined by accident. A perfectly
inelastic reaction of the variable is also possible. However, as more jurisdictions
are included in the comparison, the conclusion of an elastic reactivity becomes
more valid.

5.3.4 Practical applicability and systematisation of the results
This numerical methodology for comparative tax law is particularly helpful
to national legislators. Comparative law mainly consists of the analysis of
legislative mechanisms enacted in reaction to factual problems. Therefore, legal
comparisons are always characterised by the element of lex ferenda.53 The
elasticity analysis can be applied by national tax legislators in two ways. As the
League of Nations pointed out,54 comparative analysis allows a precise as well as
systematically consistent implementation of the concept under comparison into
other jurisdictions. There is no danger of a rejection of the new mechanism by
the legal environment. Already, in the course of the first implementation of a set
of rules, the empirically-based indications make it possible to use those parts of a
tax mechanism that do not conflict with the respective national system.
As far as provisions already in force are concerned, an elasticity analysis can
also be very useful to identify necessary adaptions to the legal environment. This
is particularly the case where one national system significantly deviates from
the elasticities found in other jurisdictions. A combination of a tax mechanism
that shows an elastic relation to a certain parameter with a different parameter
indicates insufficient operating capability in practice. Using the results of the
comparative analysis, the legislator is able to precisely reform parts of the
53

Reimer, above n 16, 91; Infanti, above n 22, 1133; Garbarino, above n 16, 1081ff; Martinez & di
Malta, above n 43, 301 describe national tax concepts as products of fiscal technology that are
traded on an international market.
54
See §2, above.
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mechanism by using components that show an elastic relation to the national
parameter.
Both purposes of the elasticity analysis are based on the following systematisation of dependent variable and given parameter:

xi,j = xk,l

xi,j 6= xk,l

yi,j = yk,l

yi,j > yk,l
endogenous
modification

qualitative
indication for
a elastic
relation
εyi,j ,yk,l ,z →
0
perfectly
inelastic

εyi,j ,yk,l ,z →
−∞
perfectly
inelastic
εyi,j ,yk,l ,z <
0
relatively
inelastic

yi,j < yk,l
and yi,j 6= 0
partial
replacement
εyi,j ,yk,l ,z →
∞
perfectly
elastic
0<
εyi,j ,yk,l ,z <
1
relatively
elastic

yi,j = 0
total
replacement
εyi,j ,yk,l ,z →
∞
perfectly
elastic
εyi,j ,yk,l ,z →
1
unitarily
elastic

The relation between the dependent variable and the parameter represents
the grade of the connection between them. The more elastic the relation, the
more the variable's operating capability depends on the legal environment. The
precondition of such an analysis is, however, that at least one of the two factors is
subject to change. If both are identical, there is only a qualitative indication of a
connection. Compared to the results of the mathematical model, this indication
is rather weak.
Regarding all other cases, the closest connection between both factors can
be found in the case of a perfectly elastic reaction. An infinitesimal change of
the legal environment leads to a change of the mechanism which means that the
concept which is the object of the analysis is very sensitive as far as the parameter
is concerned. National legislators are warned that the mechanism in this shape
will most probably not work under different parameters. At the same time, the
provisions already implemented have to be carefully monitored in order to be able
to swiftly react to probable rejections. In the case of such conflicts, there is the
possibility to counteract these by partial replacements. Similar to the qualitative
indication above, it should be borne in mind, however, that the results based on
infinitesimal changes are only of limited significance. The difference between
an infinitesimal change and a perfect congruence is virtually immeasurable. This
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means that, in this situation, the elasticity analysis is—to a certain extent—lacking
its dynamic element.
A far more explicit indication of a connection between the dependent variable
and the parameter can be found in the case of differing parameters. Especially
perfectly unitarily reactions suggest a close connection. Such a reaction occurs if
a difference in the parameter coincides with a total replacement of the variable.
This indicates that the mechanism does not work in another legal environment.
There is not even the possibility to adapt the mechanism by using partial
replacements. As far as already existing provisions are concerned, a unitarily
elastic relation indicates that exogenous changes related to another mechanism
would result in conflicts with the legal environment.
Such problems do not arise in the case of a relative elasticity. In this
situation, the mechanism principally works under different circumstances. It
needs, however, stimulus from other concepts that have to be implemented
by exogenous replacements. This is also the way to adapt already existing
mechanisms to changes of the relevant parameters.
In the case of inelastic reactions, the mechanism only shows a marginal
connection to the parameter or no connection at all. In this group, the relatively
inelastic reaction is probably the most regular case. Such an interrelation
means that the mechanism is able to work although there is an altered legal
environment. In order to guarantee its functionality, however, there is a need for
endogenous changes. The technical shape of these adaptations is specified by the
elasticity analysis which precisely identifies the different solutions of the national
legislators. Such a process enables legislative reforms to accurately integrate
the mechanism in the national legal environment. At the same time, provisions
already in force can be reformed by using the observed alterations while the legal
parameters stay the same.
A similar reaction can be observed if the variable stays unaltered although
the parameter changes. From the legislator's perspective, this situation differs
from the aforementioned one. The comparison does not reveal any variations
of the mechanism. The comparison only indicates that there is the possibility
to introduce the mechanisms under analysis under different parameters. The
jurisdictions included in the comparison do not suggest any potential for an
endogenous development of the concept.
Exogenous and endogenous changes do not only differ in respect of the effect
on the elasticity. They also have different positions as regards further analysis
based on the results of the comparison. In contrast to exogenous replacements,
adaptations offer the possibility to acquire positive comparative knowledge. The
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latter type of modifications does not only indicate inelastic interrelations; it
also—positively—offers different potential shapes of the mechanism which can
be used by legislators thinking about introducing or redesigning the concept.
With regard to exogenous changes, the comparative knowledge only consists
of the identification of a conflict. The mechanism used as a point of reference
will not work (properly) under changed parameters. Possibilities for an internal
development of the concept are not offered. The national solutions for conflicts
only consist in introducing a (partial) aliud. As this aliud is concerned, it merely
indicates that it is incompatible with certain legal parameters. There is no
positive knowledge for both mechanisms, but only the negative result that certain
parts are not functional in a certain environment. Indeed, it has to be noted
that exogenous replacements, just as endogenous changes, provide the basis
for introducing the concept into a new environment without conflicts. Such a
legislative process, however, results in a loss of the identity of the mechanism
whose introduction was originally intended by the legislator. There is no positive
insight about the further development of the mechanism as such.55

5.3.5 Example: corporate income tax subjects and international
company law
A possible area of application of the elasticity method is the relationship
between corporate income tax and international company law. In particular,
the determination of corporate income tax subjects relies heavily on private
law prerequisites. In particular, the international aspects of company law seem
to have a tremendous influence on the shape of the personal corporate tax
liability.56 This is why an analysis of the relationship between the mechanisms
that determine corporate income tax subjects and the two main concepts of
international company law (the `real seat' theory and `incorporation' theory)
seems to be fruitful.
In brief, the dependent variable, i.e. the mechanisms identifying corporate
tax subjects, can be divided into three groups. Based on private law, taxable
55

The positive and negative components of comparative knowledge are also addressed by Martini,
above n 18, 23 and 25ff.
56
See for example the adaption of § 1 of the German Corporate Income Tax Act in 2006 as reaction
on Case C-212/97, Centros, [1999] ECR, at I-1459; Case C-208/00, Überseering, [2002] ECR, at
I-09919; Case C-167/01, Inspire Art, [2003] ECR, at I-10155.
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companies can either be named (formal designation)57 or identified by applying
substantive private law criteria, e.g. liability or transferability of shares.58
In contrast, the third mechanism applies purely factual criteria to identify
tax liability and does not rely on private law at all. An example would
be the number of shareholders.59 Applying the elasticity method on the
interrelation of these three mechanisms within the international company law
environment (represented by x) leads to the following—highly condensed and
simplified—results:60

formal
designation
xi,j = xk,l
identical
international
private law
xi,j 6= yk,l
change from real
seat theory to
incorporation
theory or vice
versa

ε→∞
perfectly elastic

ε→1
unitarily elastic

substantive
private law
criteria
ε→∞
perfectly elastic

factual
criteria

ε=0
intra-German
comparison:
perfectly inelastic
0<ε<1
Germany-US:
relatively elastic

ε→1
unitarily
elastic

ε→∞
perfectly
elastic

In case of identical circumstances in international private law, all results
show a perfectly elastic reaction of the mechanism. The comparison resulted
in partial or total replacements. This indicates that all mechanisms are very
57

See sec. 1(1) of the German Corporate Income Tax Act which lists, inter alia, the public business
corporation (AG) and the small business corporation (GmbH).
58
See for example the Dutch open limited partnership which is subject to corporate income tax due
to the free transferability of the partnership share, Art. 2(1)(a) of the Dutch Corporate Income
Tax Act.
59
See for example the so-called Subchapter S corporations, sec. 1361(b)(1)(A) of the US Internal
Revenue Code.
60
Based on a comparison of Germany (Acts of 1891, 1920, 1925, 1934, and the current version of
2006), the Netherlands (Acts of 1819, 1893, 1924, 1916, 1917, 1940, 1942, and the current version of
1969), and the US (Acts of 1864, 1894, 1909, 1913, 1918, the entity classification until 1996, and the
current entity classification); for details see R Martini, Der persönliche Körperschaftsteuertatbestand
- Eine rechtsvergleichend-historische Analyse der Bestimmung von eigenständig steuerpflichtigen
Personenvereinigungen (forthcoming 2014).
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closely connected to either the real seat theory or the incorporation theory.
Combined with the results of the text-based comparison, the mechanisms can
now be assigned to the respective private law concept which disassociates them
from their national roots. Based on this comparative knowledge, tax legislators
are now able to precisely decide about the mechanism that does not conflict with
the part of the private law environment under analysis.
This result is largely confirmed in the situation of different international
company law concepts. Both the formal designation and the use of factual criteria
show a unitarily elastic reaction to the international company law theories.
Changes of the given parameter are followed by a total replacement of the
mechanism by another mechanism. Neither an endogenous development of the
mechanism nor a partial replacement by other mechanisms would allow for an
adaption to another international company law environment. Only the personal
corporate tax liability based on substantive private law criteria shows a different
reaction. The mechanism does not react at all to replacements (perfectly inelastic)
or it is partially replaced (relatively elastic). This means that this mechanism is
able to work under both international private law theories with no or only minor
modifications.61 The combination of this result with the text-based comparison
indicates—again by providing comparative knowledge—how this method of
determining corporate income tax subjects has to be adapted.

6

Perspectives of a numerical methodology

Because of the strong connection between tax law and private law, a numerical
approach is exceptionally suitable for comparative tax analysis. However,
this approach could also sharpen comparative law methodologies in general.
Text-based comparative methods aim at the identification of similarities and
differences between legal systems. These results are then analysed using
methods from other scientific disciplines, such as political science, sociology
or economics. This, in essence, is not legal science. A numerical analysis of
the similarities and differences, however, offers the possibility to systematise
the results of text-based comparisons. At the same time, it multivariately
correlates the object of the analysis with other legal concepts. This twofold
comparison—substantially applying legal methods—enables comparative law to
61

This result does not necessarily conflict with the situation of an unaltered private law environment. Since the empirical evidence of three jurisdictions and 20 points in time is rather limited,
the analysis may contain accidental results.
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acquire knowledge exclusively relying on a comparison. In this way, comparative
law may help pave the way for legal reform.
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Abstract
The Convention on the Protection of the Underwater Cultural
Heritage, adopted in 2001, addresses rights, jurisdiction and duties
of States in the various maritime zones set out in the United
Nations Convention on the Law of the Sea. This article argues
that the manner in which the Convention on the Protection of the
Underwater Cultural Heritage does so is compatible and consistent
with the United Nations Convention on the Law of the Sea and that
there exists, in this respect, no international barrier hindering broad
state participation in this important protective regime.
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Introduction

The 100th anniversary of the sinking of the RMS Titanic has focussed the world's
attention on the rich reservoir of maritime heritage that lies beneath the oceans.
On this anniversary this iconic wreck was embraced by the protective mantel
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of the 2001 Convention on the Protection of the Underwater Cultural Heritage
(UCHC).1 For those states with an interest in the vessel, such as the United States,
Canada, and its flag state, the United Kingdom,2 this prospect raises possible
jurisdictional issues and brings into question the extent to which the UCHC can
be applied in the context of the United Nations Convention on the Law of the
Sea (UNCLOS).3 This article argues that the UCHC is compatible with UNCLOS
and thus no barrier to participation in this important protective regime4 ; a view
which is apparently supported by the General Assembly of the United Nations
which, in its 2011 Resolution on Oceans and the Law of the Sea, noted:
the recent deposit of instruments of ratification and acceptance
of the 2001 Convention on the Protection of the Underwater
Cultural Heritage, calls upon States that have not yet done so
to consider becoming parties to that Convention, and notes in
particular the rules annexed to that Convention, which address
the relationship between salvage law and scientific principles of
management, conservation and protection of underwater cultural
heritage among Parties, their nationals and vessels flying their flag.5

2

The 1982 United Nations Convention on the Law
of the Sea

UNCLOS provided, prior to the adoption of the UCHC, the only substantive international law relating to underwater cultural heritage (UCH). This substantive
law is contained in only two Articles: 149 and 303.

1
2
3
4

5

Convention on the Protection of the Underwater Cultural Heritage, 2 November 2001, [2002]
41 ILM 40.
A Ruffman, I T Gault & D VanderZwaag, `Legal Jurisdiction Over the Titanic' (1988) 37 Lighthouse
23.
United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNTS 396.
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Ocean and the Law of the Sea, GA Res 66/231, 24 December 2011.
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Article 149

Article 149 reads:
All objects of an archaeological and historical nature found in the
Area shall be preserved or disposed of for the benefit of mankind as
a whole, particular regard being paid to the preferential rights of the
state or country of origin, or the state of cultural origin, or the state
of historical and archaeological origin.6
This Article introduces two key notions concerning the protection of UCH.
Firstly, that the protection of UCH is for the benefit of mankind and secondly,
the notion of preferential rights of certain states.
It has been difficult to reach consensus on the interpretation of this Article.
In particular, it does not specify the manner in which objects of an archaeological
and historical nature are to be `preserved or disposed of', nor does it explain who
will provide the necessary funding for the preservation or disposal.7 Preservation
may mean in situ preservation, placement in a museum, or delivery from marine
peril as defined in salvage law.8 Similarly, disposal may refer to the removal of
these objects in order to recover natural resources beneath them9 or disposal by
way of recovery and either sale or placement in a museum.10 If the benefits of
disposal of UCH are viewed as economic, it may mean that artefacts themselves
could be divided up between states or that the funds derived from displaying
artefacts so divided up. Alternatively, within the context of cultural heritage
management, `benefit to mankind' may refer to the intangible aspect of learning
from these objects and understanding the common past of humankind.
6
7
8

9
10

UNCLOS Art 1(1) defines the Area as the `sea-bed and ocean floor and subsoil thereof, beyond
the limits of national jurisdiction' (i.e. beyond the continental shelf).
A Strati, The Protection of the Underwater Cultural Heritage: An Emerging Objective of the
Contemporary Law of the Sea (1995) 300.
L Migliorino, `In Situ Protection of the Underwater Cultural Heritage under International
Treaties and National Legislation', (1995) 10 International Journal of Marine and Coastal Law
483, 486. See also C F Newton, `Finders Keepers? The Titanic and the 1982 Law of the Sea
Convention' (1986) 10 Hastings International and Comparative Law Review 159; C J S Forrest, `Has
the Application of Salvage Law to Underwater Cultural Heritage Become a Thing of the Past?'
(2003) 34 JMLC 309.
L V Prott & P J O'Keefe, Law and the Cultural Heritage: Discovery and Excavation (1984) 98.
S Dromgoole, Law and the Underwater Cultural Heritage: A Legal Framework for the Protection of
the Underwater Cultural Heritage in the United Kingdom (PhD Thesis, University of Southampton,
1993) 4–39.
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The second issue of interpretation lies in the `preferential rights' to be given
to a number of alternative states. It is difficult to determine which of the
alternative states should have preferential rights.11 The distinction between a
`state of origin', a `state of cultural origin', `a state of historical origin' and a `state
or archaeological origin' is not spelled out and it is unclear whether the latter
three are sub-categories of the former.12 A `state of origin', for example, may refer
to the state where the object was manufactured or the flag state of the vessel on
which the object was carried. A `country of origin' may refer to an entity no longer
extant, and gives rise to issues of state succession.
The uncertainties regarding the possible economic disposal of UCH and the
ambiguities regarding states' preferential rights impairs the application of the
concept of the common heritage of mankind to UCH found in the Area. The
vagueness and ambiguity of Article 149 leaves it with little operational normative
content, and has led one commentator to refer to it as essentially hortatory in
nature given the absence of the kind of craftsmanship normally found in texts
dealing with complex issues of title to property.13

2.2 Article 303
Article 303 reads:
1. States have the duty to protect objects of an archaeological and
historical nature found at sea and shall cooperate for this purpose.
2. In order to control traffic in such objects, the coastal State may, in
applying Article 33, presume that their removal from the seabed in
the zone referred to in that Article without its approval would result
in an infringement within its territory or territorial sea of the laws
and regulations referred to in that Article.
3. Nothing in this Article affects the rights of identifiable owners,
the law of salvage or other rules of admiralty, or laws and practices
with respect to cultural exchanges.
11
12
13

ILA Sixty-Fourth Conference, Report of the International Committee on Cultural Heritage Law,
Queensland, Australia (1990) 8.
L Caflisch, `Submarine Antiquities and the International Law of the Sea' (1982) 13 NYIL 3, 30.
B H Oxman, `Marine Archaeology and the International Law of the Sea' (1988) 12 Columbia VLA
Journal of Law and the Arts 353, 361.
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4. This Article is without prejudice to other international agreements and rules of international law regarding the protection of objects of an archaeological and historical nature.

The sweeping duty contained in Article 303(1) is formulated similarly to Article
19214 but is not accompanied by the kind of provisions in Part XII, which specify
more precisely the nature and the scope of the duties in relation to the marine
environment.15 UNCLOS does not define the scope of this duty, nor its object,
nor is there a basis upon which protective measures can be defined in the absence
of any applicable international instrument. As such, it has been suggested that it
`appears far too general and vague to have any significant normative content'.16 It
may mean in situ preservation, an obligation not to damage or destroy UCH, or
perhaps raising UCH to preserve it from marine peril.17 However, at the very least
it imposes a duty to cooperate towards the formulation of further international
standards of protection. As Article 303(1) applies to all maritime zones (`found at
sea'), the exercise of this must be consistent with UNCLOS.
Article 303(2) allows the coastal state to presume that removal of UCH in the
contiguous zone (CZ) without its approval would result in an infringement within
its territory or territorial sea of its customs, fiscal, immigration or sanitary laws
and regulations, which that state is permitted to prevent and punish under Article
33 and to exercise the necessary control in the CZ to that effect.
Since this presumption operates as a legal fiction,18 should the state wish
to regulate the removal of UCH in the CZ, it may extend the effect of the laws
and regulations covered by Article 33.19 Unauthorised removal of UCH may ipso
facto be considered an infringement of customs, fiscal, immigration or sanitary
laws applicable within the territory or territorial sea of the coastal state. This
presumption is not rebuttable, not only because the text of Article 303(2) does not
mention rebuttability but also because it would defeat the very purpose of Article
303.20 The coastal state may impose conditions related to the removal of UCH
14

UNCLOS Art 192 provides that `States have the obligation to protect and preserve the marine
environment'.
15
E.g. UNCLOS Art 194(2).
16
Caflisch, above n 12, 20.
17
P J O'Keefe & J Nafziger, `The Draft Convention on the Protection of the Underwater Cultural
Heritage' (1994) 25 Ocean Development and International Law 393; Migliorino, above n 8, 486;
Newton, above n 8, 193.
18
In relying on this fiction, the coastal state must have designated a CZ.
19
Caflisch, above n 12, 20.
20
Strati, above n 7, 167.
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from the seabed of the CZ.21 Article 303(2) does not, in itself, apply to activities
such as diving on a wreck, filming a wreck, or in some way damaging a wreck.22
However, the duty imposed in Article 303(1) may touch on these issues. Given that
Article 303(1) in itself does not favour the coastal state, its impact on the coastal
state's competence in the CZ must be addressed by international agreement under
Article 303(4).23
Article 303(3) means that the protection of UCH by states under paragraph 1
does not affect the rights of identifiable owners, the law of salvage or other rules
of admiralty, or laws and practices with respect to cultural exchanges. These laws
are left out of the purview of Article 303, and there is simply no intent to address
these in any way and, therefore, all existing uncertainties remain.24
Article 303(4) `leaves the way open for specific agreement on the underwater
cultural heritage'.25 It was intended that Article 303(4) would harmonise the rules
of the law of the sea on UCH with the emerging law of archaeology and cultural
heritage.26

2.3 The scope and relationship of Articles 149 and 303
A problem arises with the scope of Article 303, which was included in Part XVI of
UNCLOS entitled `General Provisions'. Since paragraphs 1, 3 and 4 of Article 303
apply to all maritime zones, they may overlap with the provisions in Article 149
on the Area. There is no genuine conflict between Article 303(1) and Article 149 if
the latter is regarded as the lex specialis way of protecting UCH found in the Area.
However, although Article 303 does not prejudice other international agreements
and rules of international law, no equivalent provision to paragraph 4 is found in
21

For example, France and Tunisia have extended their heritage legislation over the CZ: Act
Concerning Marine Cultural Property 89–874 of 1 December 1989 (France) and Protection of
Archaeological Property, Historic Monuments and Natural Urban Sites Law No 86–35 of 9 May
1988 (Tunisia). See K G Lee, `An Inquiry into the Compatibility of the UNESCO Convention
2001 with UNCLOS 1982' in L V Prott (ed), Finishing the Interrupted Voyage. Papers of the UNESCO
Asia-Pacific Workshop on the 2001 Convention on the Protection of the Underwater Cultural Heritage
(2006), 21.
22
See Newton, above n 8, 187.
23
See below.
24
On these issues, see D J Bederman, `Rethinking the Legal Status of Sunken Warships' (2000)
31 Ocean Development and International Law 97; C J S Forrest, `An International Perspective
on Sunken State Vessels as Underwater Cultural Heritage' (2003) 34 Ocean Development and
International Law 41.
25
Prott & O'Keefe, above n 9, 105.
26
Oxman, above n 13, 364.
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Article 149. Hence for Caflisch, a conflict might arise.27 If some states entered
into an agreement on the protection of UCH found in the Area which would not
respect the clause on the benefit of mankind as a whole or the preferential rights
of certain states, this would have to be regarded as a modification of UNCLOS
incompatible with a basic principle embodied therein, in contravention of Article
311(3).
On the other hand, a genuine conflict could occur between the operation of
Article 303(3) and Article 149. Dromgoole, for example, argues that, as Article
303(3) specifically leaves the law of salvage unaffected, UCH may have to be
disposed of in order to pay the salvage award but Article 149 specifies that the
disposal shall be for the benefit of mankind as a whole.28 Caflisch resolves the
conflict in favour of Article 303(3), arguing on the basis of the lack of general
effectiveness of the regime proposed in Article 149.29 Strati correctly adopts the
opposite view, considering the lex specialis nature of Article 149.30

3

2001 UNESCO Convention on the Protection of
the Underwater Cultural Heritage

It is apparent that in an attempt to reach consensus on the package deal that is
UNCLOS, Articles 149 and 303 were left vague and ambiguous as their drafting was inconsequential compared to the major issues then being addressed.31
The need for a comprehensive international regime for the protection of UCH
has therefore long been evident. Whilst threats to this valuable but limited historical and archaeological resource, such as harbour dredging, land reclamation
schemes, pipeline construction, deep seabed mining, oil and gas exploration and
fishing activities, are unintentional, other activities, particularly those of salvors
or `treasure hunters', are not.
The UCHC originated from a draft produced by the International Law
Association's (ILA) in 1994.32 The ILA approach to the problem was characterised
by two strategies that substantially mirrored a previous attempt at adopting a
27

Caflisch, above n 12, 29.
Dromgoole, above n 10, 4–44
29
Caflisch, above n 12, 29.
30
Strati, above n 7, 312 and 324.
31
Prott & O'Keefe, above n 9, 104.
32
For a detailed discussion of the ILA draft, see O' Keefe & Nafziger, above n 17, 14.
28
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European Convention to protect UCH.33 First, it provided for the creation of
a cultural heritage zone up to 200 nautical miles (nm); and secondly, admiralty
and salvage law was to be excluded. Annexed to the draft was the Charter on
the Protection and Management of Underwater Cultural Heritage produced by
the International Council of Monuments and Sites,34 which sets out benchmark
standards for underwater archaeology. As the ILA is a non-governmental
organisation, UNESCO was a more appropriate organisation to further the
development of the convention.
The ILA draft convention was an integration of aspects of three spheres
of law: cultural heritage law, admiralty law and the law of the sea. The latter
was of particular concern, especially in relation to the possibility of conflict
with UNCLOS.35 Unfortunately it became very difficult to obtain consensus on
the interpretations of a number of the provisions of UNCLOS raised by the
draft. Not only did negotiations then shift from cultural heritage issues to law
of the sea issues,36 but UNESCO's appropriateness as a forum for negotiation on
issues concerning the law of the sea was brought into question.37 The proposed
jurisdictional regime also unleashed an array of political issues unresolved in
other international fora, including the question of maritime delimitation, the
extent of the coastal states' jurisdiction over the exclusive economic zone (EEZ)
and continental shelf (CS), and the importance of UNCLOS itself. At times,
negotiations resembled similar negotiation leading to UNCLOS, with the same
states proposing the extension of coastal state jurisdiction with regard to UCH38
and the same states opposing such a regime39 , leading to accusations that the
UNESCO proposal was being used as a mechanism for re-opening UNCLOS
negotiations. The result was a very real concern that the UCHC be designed
so as to be consistent with UNCLOS.40 These concerns were reiterated by the
33

For further detail on the European draft Convention, see J Blake, `The Protection of the
Underwater Cultural Heritage' (1996) 45 ICLQ 819, 820–27.
34
A non-governmental organisation with special observer status at UNESCO whose primary
function is to provide advice on the steps necessary to conserve the monuments and sites of
the world.
35
Doc 141 EX/18 Paris, 23 March 1993, Resolution 5.5.1, para 20.
36
Gonzalez, above n 4, 84.
37
P J O'Keefe, `Second Meeting of Governmental Experts to Consider the Draft Convention on
the Protection of Underwater Cultural heritage' (1999) 8 International Journal of Cultural Property
569.
38
Such as Greece and Turkey: ibid, 119–20.
39
Such as the Netherlands, UK and the US: ibid, 117.
40
Ibid, 117.
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UN General Assembly which, in November 1998, stressed the `importance of
ensuring that the instrument to be elaborated [be] in full conformity with the
relevant provisions of the Convention'.41
Given the difficulties of addressing coastal state jurisdiction and the impasse
created at the end of negotiations in 1999, a proposal was made that concentrated
on the areas of co-operation, notification and collaboration, that were generally
non-contentious issues, and could form the foundation on which a shared
jurisdiction structure could be built. This was ultimately successful and the
resulting UCHC takes as its starting point the general principles found in
Articles 149 and 303 of UNCLOS that states have a duty to protect UCH for
the benefit of mankind, and are required to co-operate for this purpose.42 It
was noted, however, that the protective regime required strengthening and the
first general principle of the UCHC provides that its aim is `to ensure and
strengthen the protection of underwater cultural heritage'.43 That was to be
achieved by the introduction of a set of archaeological standards for excavation
so as to ensure not only the physical integrity of UCH but to preserve the
archaeological value that it embodies. To this end, Article 2(7) declares that
UCH `shall not be commercially exploited' while Article 4 substantially limits
the application of the law of salvage.44 It was recognised that any international
protection regime will only be effective if there is sufficient cooperation between
states.45 Furthermore, the principle of cooperation was not restricted to states,
but requires cooperation between interest groups such as scientific institutions,
archaeologists and divers.46 The actual protective regime is based on the
jurisdictional competence of individual states, requiring each state to undertake
to preserve UCH that falls within its competence in a prescribed manner in
41

Oceans and the Law of the Sea, GA Res 53/32, 24 November 1998, para 20.
The duty to cooperate is evident in the preamble's 10th recital and Arts 2(2) and 19 of UCHC.
43
UCHC Art 2(1).
44
UCHC Art 4 provides that:
42

[a]ny activity relating to underwater cultural heritage to which this Convention
applies shall not be subject to the law of salvage or law of finds, unless it: (a)
is authorized by the competent authorities, and (b) is in full conformity with
this Convention, and (c) ensures that any recovery of the underwater cultural
heritage achieves its maximum protection.
45
46

UCHC Arts 2(2) and 2(4).
UCHC Art 2(10) promotes `[r]esponsible non-intrusive access to observe or document in situ
underwater cultural heritage'.
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the interests of humankind. Thus each state is required, inter alia, to establish
educational and national services to preserve UCH, to impose sanctions for
breaches of prescribed duties, to ensure that the benchmarking standards are
adhered to and to prohibit the application of laws which promote an economic
incentive to recover UCH.

4

UCHC and UNCLOS: non-prejudice,
contextualization and consistency

The relationship between UCHC and UNCLOS is initially set out in the twelfth
preambular paragraph of UCHC which provides that states participating in the
UNESCO Conference realized:
the need to codify and progressively develop rules relating to
the protection and preservation of [UCH] in conformity with
international law and practice, including the UNESCO Convention
on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property of 14
November 1970, the UNESCO Convention for the Protection of the
World Cultural and Natural Heritage of 16 November 1972 and the
United Nations Convention on the Law of the Sea of 10 December
1982.
This preamble recognizes that the newly adopted rules conform not only with
UNCLOS, but also with UNESCO's other cultural heritage conventions, and
`international law and practice', which might refer to any existing customary rules
or treaty with regard to UCH and, arguably, state or private practice that has
become generally accepted.47 Conformity suggests a convention that `complies
with or is in accordance with' these existing international laws.48 The obligation
for a treaty to be in `conformity' with another treaty is a burdensome one; it
means that the earlier treaty has to be modelled after the later or implements
it in the strict sense.49 If conformity were interpreted in this way, UCHC
would need to be modelled after international law and practice and could only
47

B H Oxman, `The Duty to Respect Generally Accepted International Standards' (1991) 24
NYUJILP 109.
48
Oxford English Reference Dictionary (2nd ed, 1996) 303.
49
E Zoller, Droit des relations extérieures (1992) 275.
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contain provisions derived from them. This is neither what was envisaged at the
UNESCO Conference that drafted the UCHC nor what is signified by the phrase
`progressively develop'. This is not what is suggested by the text of the UCHC
itself which formulates the relationship between UCHC and UNCLOS in Article
3 as follows:
Nothing in this Convention shall prejudice the rights, jurisdiction
and duties of States under international law, including the United
Nations Convention on the Law of the Sea. This Convention shall be
interpreted and applied in the context of and in a manner consistent
with international law, including the United Nations Convention on
the Law of the Sea.
The relationship between UCHC and UNCLOS is therefore governed by three
related criteria: non-prejudice, contextualization and consistency.50
On its face, the non-prejudice formula means that UCHC does not affect, or
intend to modify, rights and duties that states otherwise have under international
law, including UNCLOS. The French text, for example, is clear to that effect:
`Aucune disposition de la présente Convention ne porte atteinte [i.e. strikes a
blow at, undermines, prejudices]'; so, too, is the official Spanish version: `Nada
de lo dispuesto en esta Convención menoscabará [i.e. harms, damages]'. Such a
provision is found in other instruments. Article 75 of the Vienna Convention
on the Law of Treaties (VCLT) indicates that: `[t]he provisions of the present
Convention are without prejudice to any obligation in relation to a treaty which
may arise for an aggressor State in consequence of measures taken in conformity
with the Charter of the United Nations'. The Commentary to the draft Articles
adopted by the International Law Commission (ILC) indicates that that provision
constitutes a reservation formulated in entirely general terms.51 When the ILC
drafted what formed the basis of Article 7352 it commented: `[t]he Commission
50

51
52

Art 31 of the Vienna Convention on the Law of Treaties, 1155 UNTS 331, 23 May 1969 provides
that for the purpose of the interpretation of a treaty, the context comprises the preamble which
is deemed included in the text. The terms of a treaty are interpreted in their context and in light
of its object and purpose.
ILC Ybk 1966/II, 268.
VCLT Art 73 reads: `[t]he provisions of the present Convention shall not prejudge any question
that may arise in regard to a treaty from a succession of States or from the international
responsibility of a State or from the outbreak of hostilities between States', while Art 69 of
ILC Draft is worded as follows: `[t]he provisions of the present Arts are without prejudice to any
question that may arise in regard to a treaty from a succession of States or from the international
responsibility of a State' (emphasis added).
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felt that considerations of logic and of the completeness of the draft Articles
indicated the desirability of inserting a general reservation covering cases of
succession and cases of state responsibility'.53
The rights, jurisdiction and duties of states parties under UNCLOS remain
applicable between such parties to UNCLOS as are also parties to UCHC.54
However, while UNCLOS sets out such rights, jurisdiction and duties, it
also envisages that other conventions and international agreements, including
subsequent conventions and agreements, might touch on such rights, jurisdiction
and duties. Indeed, Article 311 of UNCLOS provides that:
2. This Convention shall not alter the rights and obligations of
States Parties which arise from other agreements compatible with
this Convention and which do not affect the enjoyment by other
States Parties of their rights or the performance of their obligations
under this Convention.
3. Two or more States Parties may conclude agreements modifying
or suspending the operation of provisions of this Convention,
applicable solely to the relations between them, provided that such
agreements do not relate to a provision derogation from which is
incompatible with the effective execution of the object and purpose
of this Convention, and provided further that such agreements
shall not affect the application of the basic principles embodied
herein, and that the provisions of such agreements do not affect the
enjoyment by other States Parties of their rights or the performance
of their obligations under this Convention.
[...]
5. This Article does not affect international agreements expressly
permitted or preserved by other Articles of this Convention.
The non-prejudice formula in Article 3 of UCHC must therefore be read together
with Article 311 of UNCLOS to the effect that: (a) UNCLOS may expressly allow
53
54

Above n 51.
The non-prejudice clause is also known as disconnection clause and is notably used in
agreements to which the European Union (EU) is a party. Its purpose is to ensure the continuing
application of EU law between EU members without any intent to affect obligations between
member states and other parties to the treaty. M Koskenniemi `Fragmentation of International
Law: Difficulties Arising from the Diversification and Expansion of International Law: Report
of the Study Group of the International Law Commission', A/CN.4/L.682, 13 April 2006, 148.
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for a matter to be regulated by an international agreement as lex specialis; (b) UNCLOS allows for its parties to conclude inter se agreements modifying UNCLOS
under certain conditions; and (c) UNCLOS does not prejudice agreements that
are compatible with it and do not affect the rights and obligations of other parties
to UNCLOS. It is submitted that the relation between Article 3 of UCHC and
Article 311 of UNCLOS cannot be narrowly interpreted. A narrow interpretation might suggest that the rights, jurisdiction and duties referred to are the substantive provisions of UNCLOS, excluding Article 311 which contains relational
norms, so that UCHC cannot fall within the scope of agreements that Article 311
intends to deal with. A broader interpretation suggests that the right of states, e.g.
to modify the operation of provisions of UNCLOS, applicable solely to the relations between them, is a right under UNCLOS, and therefore one which is recognized in Article 3 of UCHC. In light of the preamble's recognition that UCHC also
constitutes progressive development of existing international law, this broader
interpretation is justified.
So far as UCH is concerned, the international agreements referred to in
Article 303(4) are those which Article 311(5) is meant to apply to. Under Article
303(4), this Article `is without prejudice to other international agreements and
rules of international law regarding the protection of objects of an archaeological
and historical nature'. The first paragraph of Article 303 deals with the general
duty to protect UCH; the second paragraph covers the coastal state's powers in its
contiguous zone and the third paragraph reserves the laws of salvage, admiralty,
cultural exchanges and the rights of identifiable owners. In light of the fact that
Article 311(5) provides that `this Article does not affect international agreements
expressly permitted or preserved by other Articles of this Convention', this
suggests that the `non-prejudice' test in 311(3) is inapplicable to UCHC as an
agreement `regarding the protection of objects of an archaeological and historical
nature'. This would allow for alterations of rights, jurisdiction and duties in
relation to the protection of objects of an archaeological and historical nature,
namely the powers of the coastal state in its contiguous zone and the rights of
identifiable owners and the laws of salvage, as these are addressed in Article
303. However, since Article 303(4), like 303(1), is not limited in its scope by the
content of Article 303(2) and Article 303(3), this might have broader implications,
unless one considers that Article 3 of UCHC and Article 303(4) cancel each other
out. In this case, Article 3 of the UCH itself provides the mechanism for conflict
avoidance, for it requires that the UCHC be interpreted and applied in the context
of and in a manner consistent with UNCLOS in particular, and international law
generally.
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The term `consistent' is different from the strict conformity test identified
above. It suggests that UCHC be `in harmony' with UNCLOS, or `not contradict'
it.55 `Consistency' here means compatibility and compatibility denotes norms
that must not be in conflict with one another, that is, norms that may be
simultaneously applied. The consistency clause in Article 3 of UCHC, which is
used as a guiding principle of the interpretation and application of the UCHC as
a whole, is also known as the principle of harmonization or systemic integration.
Under that principle, when several norms bear on a single issue they should, to
the extent possible, be interpreted so as to give rise to a single set of compatible
obligations.56 Interpretation here partakes in the process of conflict avoidance,
for `[w]hether there is a conflict and what can be done with prima facie conflicts
depends on the way the relevant rules are interpreted … Interpretation does not
intervene only once it has already been ascertained that there is a conflict. Rules
appear to be compatible or in conflict as a result of interpretation'.57 However,
unlike Article 31(3)(c) of the Vienna Convention which requires that relevant
rules of applicable international law be `taken into account', Article 3 requires
that the UCHC be interpreted consistently with UNCLOS (not the other way
around). This type of consistency clause therefore appears to operate on the basis
of a hierarchical (or quasi-hierarchical) relation between the two instruments.
The formula set out in Article 3 of UCHC is not unique, and is also present,
for example, in the 1995 UN Fish Stocks Agreement (1995 Agreement),58 which
in Article 4 provides that `nothing in this Agreement shall prejudice the rights,
jurisdiction and duties of States under the Convention. This Agreement shall be
interpreted and applied in the context of and in a manner consistent with the
Convention'. The 1995 Agreement notably indicates that only those states which
intend to fish on the high seas which are members of such a regional fisheries
management organization or participants in such an arrangement, or which
agree to apply the conservation and management measures established by such
organization or arrangement, shall have access to the fishery resources to which
55

Oxford English Reference Dictionary (2nd ed, 1996) 307.
Conclusions of the work of the Study Group on the Fragmentation of International Law:
Difficulties arising from the Diversification and Expansion of International Law, <http://untreaty.un.org> [accessed 7 January 2013]; Right of Passage over Indian Territory (Portugal v India),
Preliminary Objections, ICJ Reports 1957 p 21; see Art 31(3)(c) of the Vienna Convention.
57
Koskenniemi, above n 54, 207.
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Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, 8 September 1995,
2167 UNTS 3.
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those measures taken in relation to straddling fish stocks and highly migratory
fish stocks apply.59 While this seriously curtails the traditional right to fish on
the high seas, UNCLOS itself subjects that right to the duty to take measures
for their respective nationals as may be necessary for the conservation of the
living resources of the high seas.60 This is how the 1995 Agreement implements
UNCLOS.61 Thus the Study Group on Fragmentation of International Law found
that, in the relation between a general and a specific treaty, the characterization
of the latter as lex specialis or lex posterior may not all lead to the setting aside
of the general treaty; instead, that earlier and general instrument may remain
`in the background', controlling the way the later and more specific rules are
being interpreted and applied.62 Only a few provisions in UNCLOS are expressly
relevant to the protection of UCH and these are either too vague to be prejudiced
by the UCHC (i.e. provisions on the Area) or they specify that UCHC is not
prejudiced by them (Article 303(4)) or they indicate that UNCLOS may be
modified in certain circumstances or that compatible agreements are not altered
by UNCLOS (Article 311(2) and (3)). In that sense, it can hardly be contended
that UCHC is an `implementing' agreement of UNCLOS in relation to UCH.63
While UCHC is conceived of as an instrument that will develop rules on UCH
within the controlling framework of UNCLOS, relations of a strict normative
hierarchy between the UCHC and UNCLOS can really only be envisaged to the
extent that the UCHC must be compatible with UNCLOS under Article 311(2).
Such compatibility is required by Article 3 of the UCHC in its interpretation
and application. Under UCHC, if it is impossible to interpret it in a manner
consistent with UNCLOS, the rights and duties of states under UNCLOS take
priority, as they must remain unaffected (non-prejudiced) by UCHC. As argued
above, these rights contain the right to modify UNCLOS under Article 311(3)
provided the effective execution of the object and purpose of UNCLOS and its
basic principles are not affected by the modification. While this is in itself a
59

Art 8(4) of the 1995 Agreement.
UNCLOS Art 117.
61
The approach taken by the 1994 Agreement relating to the implementation of UNCLOS Part
XI substantially modifies UNCLOS regime of deep sea bed mining and does so outside the
procedures established by UNCLOS itself, for UNCLOS was not in force when the Agreement
was adopted. It specifies that it will prevail over UNCLOS in the event of inconsistency (Art 2(1)).
62
Koskenniemi, above n 54, 22. The lex posterior rule is reflected in the type of conflict-resolution
solution that the Vienna Convention envisages for successive treaties on the same subject-matter
in Art 30(3); the general principle lex specialis is considered by the Study Group on Fragmentation
of International Law a generally accepted technique of conflict resolution: above n 56, para 5.
63
Gonzalez, above n 4, 118.
60
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question of interpretation,64 it seems in this context that the modifying inter se
agreement must not jeopardize the collective interests embodied in an instrument
that purports to achieve a regime for the oceans. Within those limits it appears,
as argued by the Study Group which examined Article 311(3), that
`compatibility' has been formulated rather loosely. Parties are given
a wide latitude to conclude agreements on topics dealt with by
the UNCLOS with only the caveat that this should not `affect the
application of basic principles' or the `rights' and `obligations' of the
[other] parties. Although there is room to interpret the expressions
`rights' and `obligations' either more or less strictly, the thrust of
the provision lies in a search for reasonable accommodation […] [I]t
seems to look for a `mutually supporting' role for the UNCLOS and
those particular instruments.65
It is therefore unnecessary to seek in Article 303(4) an interpretation that exempts
the whole of UCHC from the scope of Article 311 via its paragraph 5, for this
is not the result intended in Article 3 of UCHC. In that respect, it must be
distinguished between provisions in the UCHC which may be unwelcome by a
certain number of states (which therefore refuse to become parties to UCHC) and
provisions in UCHC which are not compatible with UNCLOS. A provision which
is incompatible with UNCLOS is, quite clearly, one which cannot be interpreted
in a manner consistent with UNCLOS and, therefore, one which prejudices rights
that states have under UNCLOS in contradiction of Article 3. As stated above, a
UCHC provision will not be inconsistent with UNCLOS if UNCLOS itself allows
a measure of contrariety between the two instruments. In addition, a UCHC
provision will not be inconsistent with UNCLOS if UNCLOS does not definitely
attribute the relevant rights. Lastly, it should also be recalled that a provision of
UCHC need not be in strict conformity with UNCLOS in order to be consistent
with it.

64
65

VCLT Art 41.
Koskenniemi, above n 54, 142.
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UNCLOS's maritime zones and UCHC
Internal waters, archipelagic waters and territorial sea

While original intent of the UCHC was to provide some measure of protection
for UCH found beyond states' jurisdiction, there was a view that it should require
states parties to ensure that the UCH in the internal waters, archipelagic waters
and territorial seas be protected to the same minimum standards.66 Whilst
recognising that states have, in the exercise of their sovereignty, the exclusive right
to regulate and authorize activities directed at UCH in these maritime zones,67
the UCHC requires states to apply the Annexed Rules to such activities.68 This is
entirely consistent with UNCLOS.
Within these maritime zones of many states lie the wrecks of foreign
warships.69 Article 7(3) of UCHC provides that:
in the exercise of their sovereignty and in recognition of general
practice among States, States Parties, with a view to cooperating
on the best methods of protecting State vessels and aircraft, should
inform the flag State party to this Convention and, if applicable,
other States with a verifiable link, especially a cultural, historical or
archaeological link, with respect to the discovery of such identifiable
State vessels and aircraft.
A number of maritime states were concerned that, if they were to become parties,
the effect of Article 7 would be to undermine their sovereign rights to their sunken
warships.70 Articles 95 and 96 of UNCLOS recognise the absolute immunity
from jurisdiction of warships and state owned or operated vessels used only
66

Doc CLT-96/CONF.202/5 Paris, April 1998, 8; Doc CLT-99/WS/8, 28. See Dromgoole, above n
4, 116.
67
UCHC Art 7(1).
68
UCHC Art 7(2).
69
A number of instances have occurred where coastal state jurisdiction and flag state ownership
and jurisdiction have clashed. These include the wreck of the HMS Birkenhead, a United Kingdom
vessel sunk in South African territorial sea; the CSS Alabama, as an United States vessel sunk in
French territorial sea, the Juno and La Galga, Spanish vessels sunk in United States territorial
sea; the La Belle, a French vessel sunk in US territorial sea, the HMS Spartan, a UK vessel sunk
in Italian territorial sea and the Admiral Nakhimov, a captured Russian vessel sunk in Japanese
territorial sea. Forrest, above n 8, 46–8; J A Roach, `Sunken Warships and Military Aircraft'
(1996) 20 Marine Policy 351.
70
Dromgoole, above n 4, 5.
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on governmental service. This immunity is extended to the salvage of such
vessels.71 Nevertheless, uncertainty does exist as to the customary international
law applicable to a number of issues, including abandonment of ownership or
sovereign rights.72 The UCHC, however, does not address these issues. Article
2(8) says that `[c]onsistent with State practice and international law, including the
United Nations Convention on the Law of the Sea, nothing in this Convention
shall be interpreted as modifying the rules of international law and State practice
pertaining to sovereign immunities, nor any State's rights with respect to its State
vessels and aircraft'.73 This qualification to Article 7(3), which merely exhorts
the coastal state to inform the flag state of the discovery of such identifiable
state vessels and aircraft in these maritime zones under its sovereignty ensures
that UNCLOS, and other applicable international law, continues to govern these
issues. As such, no inconsistency with UNCLOS arises.74

5.2 Contiguous zone
The UCHC provides, in Article 8, that `States Parties may regulate and authorize
activities directed at underwater cultural heritage within their contiguous zone.
In so doing, they shall require that the Rules be applied'. Importantly, Article 8
further provides that states may only do so `in accordance with' Article 303(2)
of UNCLOS. Article 303(2) relates to the `removal from the seabed' of objects
of an archaeological and historical nature and will not cover activities such as
diving on, filming, or in some way damaging the wreck.75 In permitting a coastal
state to `regulate and authorise activities directed at UCH', the state gains greater
regulatory jurisdiction than Article 303(2) confers on it, as it allows the coastal
state to not merely regulate the `removal from the seabed' of UCH, but any activity
71

1910 International Convention for the Unification of Certain Rules with Respect to Assistance and Salvage
at Sea and Protocol of Signature, 23 September 1910, [1913] UKTS 4; International Convention on
Salvage, 28 April 1989, 1953 UNTS 165.
72
M J Aznar-Gómez, `Treasure Hunters, Sunken State Vessels and the 2001 UNESCO Convention
on the Protection of Underwater Cultural Heritage' (2010) 25 International Journal of Marine and
Coastal Law 209.
73
State vessels are defined in UCHC Art 1(8) as `warships, and other vessels or aircraft that
were owned or operated by a State and used, at the time of sinking, only for government
non-commercial purposes, that are identified as such and that meet the definition of underwater
cultural heritage'. See UNCLOS Art 29.
74
The same applies with respect to sovereign vessels found on the EEZ and continental shelf. See
UCHC Art 10(7).
75
Newton, above n 8, 187; Migliorino, above n 8, 486.
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`directed at' UCH. Nevertheless, this is consistent with UNCLOS on the strength
of Articles 303(4) and 311(5).

5.3

The continental shelf and exclusive economic zone

The Geneva Convention on the Continental Shelf76 recognises the coastal
state's sovereign rights for the purposes of exploring and exploiting the natural
resources of the CS. The travaux préparatoires and the ILC77 indicate that the
`natural resources' of the continental shelf do not include UCH.78 As such, coastal
states do not have exclusive power to regulate the search for, or recovery of,
UCH on the CS. However, since UCH is inevitably imbedded in the seabed or
relatively quickly integrated into the living landscape, coastal states have exclusive
jurisdiction over UCH to the extent that the disturbance of the seabed may impact
on a coastal state's rights on the CS.79
Article 77 of UNCLOS is almost identical to that of Article 2 of the Geneva
Convention, limiting the exclusive rights of the coastal state to the exploration
and exploitation of the natural resources of the CS. This does not include UCH.80
This includes the search for UCH,81 as it is excluded from the regime of marine
scientific research.82 It is likely, however, that the coastal state can regulate both
the search for and recovery of UCH to the extent that these activities do impact
76

Geneva Convention on the Continental Shelf, 29 April 1958, 499 UNTS 311, Art 2.
Report of the International Law Commission Covering the Work of its Eighth Session, 1956 ILC Ybk
1956/II. See Treasure Salvors, Inc v Unidentified, Wrecked and Abandoned Sailing Vessel, 569 F 2d
330, 340 (5th Cir, 1978).
78
See Strati, above n 7, 249–50; Caflisch, above n 12, 14; A Korthals Altes, `Submarine Antiquities: A
Legal Labyrinth' (1976) 4 Syracuse Journal of International Law and Commerce 77, 80; J K Meenan,
`Cultural Resource Presentation and Underwater Archaeology' (1978) 15 San Diego Law Review
623, 644; F M Auburn, `Convention for Preservation of Man's Heritage in the Ocean' (1974) 185
Science 763, 764.
79
Strati, above n 7, 257.
80
Ibid, 262. Contra E M Fry, `Synopsis. Recent Developments in the Law of the Sea 1984–1985'
(1986) 23 San Diego Law Review 701, 720–2; D E Cycon, `Legal and Regulatory Issues in Marine
Archaeology' (1985) 28 Oceanus 78. Some states have extended their heritage legislation to
cover the CS, including Australia (Historic Shipwrecks Act 1976), Ireland (National Monuments
(Amendment) Act 1987), Seychelles (Maritime Zones Act 1977), Cyprus (Law No 4 of 1974),
Norway (Section 44 of the Royal Decree of 8 December 1972) and Portugal (Law No 289/93
of 21 August 1995).
81
UNCLOS Art 246(2).
82
See, however, S Dromgoole, `Revisiting the relationship between marine Scientific research and
the Underwater Cultural Heritage' (2010) 25 International Journal of Marine and Coastal Law 33.
77
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on its exclusive rights as provided for in UNCLOS.83
Unless expressly provided for in convention84 or customary law, the content
of the freedom of the high seas may arguably operate on the basis of a presumption. Thus it has been held that the search for and recovery of UCH on the CS
is an exercise of the freedom of the high seas.85 It is submitted that if jurisdiction over an activity is not exclusively attributed to a specific state, if it does not
breach an existing rule of international law, and if it does not hamper the exercise
by other states of their freedom of the high seas, then that activity is a freedom of
the high seas.86 If it is a freedom of the high seas, then it may be exercised by any
state with due regards for the rights of other states.87 That right can then be implemented, or restricted, or denied by agreement between the parties concerned.
Indeed, even when an activity is recognized as a high seas freedom, its scope may
be restricted by agreement and an activity previously considered a freedom of the
high seas may be withdrawn from the freedom of the high seas; such would be the
case for deep seabed mining under the UNCLOS, at least if one follows the views
of the US and many developed States that deep seabed mining was a freedom of
the high seas.
In the EEZ, Article 56 provides that the coastal state has sovereign rights `for
the purpose of exploring and exploiting, conserving and managing the natural
resources, whether living or non-living, of the water superadjacent to the sea-bed
and of the sea-bed and subsoil'.88 Moreover, the coastal state also has jurisdiction
in relation to the establishment and use of artificial islands, installations and
83

This might also include the exclusive right of the coastal state to conduct and to authorise the
construction operations in the EEZ and CS (UNCLOS Arts 60 and 80 ) and to authorise and
regulate drilling on the CS (UNCLOS Art 81).
84
UNCLOS Art 87(1). The argument may also be made that an activity may be included within an
activity that is explicitly recognised as a freedom of the high seas. Thus the freedom to bunker
is included in the freedom of navigation.
85
Caflisch above n 12, 25; Oxman, above n 13, 357.
86
E.g. ILC Ybk 1956/II, 278; R R Churchill & A V Lowe, The Law of the Sea (1988) 166; S N Nandan
& S Rosenne (eds), United Nations Convention on the Law of the Sea 1982. A Commentary, vol 3 (1995)
84–5. One could consider that such initial presumption gives weight to the exercise by a State
of an activity that is claimed to be a freedom of the high seas. Such a claim might be rejected by
other users as being impermissible: see notably M S McDougal and W T Burke, The Public Order
of the Oceans (1962) 752–3. From this series of claims and counterclaims would thus emerge a
customary rule that the purported activity is unlawful: e.g. M S McDougal & N E Schlei, `The
Hydrogen Bomb Test in Perspective: Lawful Measures for Security' (1954–55) 64 Yale LJ 648.
87
UNCLOS Art 87(2).
88
UNCLOS Art 56(1)(a). Art 56(3) provides that the seabed of the EEZ is governed by Part VI on
the CS.
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structures, marine scientific research, and the protection and preservation of
the marine environment.89 Although Article 56 includes `other activities for
the economic exploitation and exploration of this zone', they are limited to
the natural features of the zone. Research and recovery of UCH does not fall
within these rights and, therefore, must be considered a freedom of the high seas
preserved under Article 58(1).90 As such, the powers of the coastal state to regulate
the recovery of UCH will depend upon the impact these activities have on the
resources of the EEZ.
If the view is advanced that research and recovery of UCH in the EEZ is not
a preserved freedom of the high seas, and to the extent that these activities do
not fall within the coastal states jurisdiction, then Article 59 is applicable.91 It
may be argued that where conflicts arise on issues not involving the exploration
for and exploitation of resources, Article 59 would tend to favour the interests
of other states or of the international community as a whole.92 Nevertheless,
nothing prevents states by agreement from re-shifting that balance towards
89
90

91

UNCLOS Art 56(1)(b).
Both Jamaica and Morocco regulate UCH in the EEZ: see Moroccan Decree No 181179 of 8
April 1981 and Jamaican Exclusive Economic Zone Act 33 of 1991. Such an interpretation would
only be consistent with the powers of the coastal state in the EEZ if UNCLOS Art 56(1)(c) were
interpreted as including a right the coastal state may derive from other international agreements
entered into under Art 311.
UNCLOS Art 59 provides that:
in cases where this Convention does not attribute rights or jurisdiction to the
coastal State or to other States within the exclusive economic zone, and a conflict
arises between the interests of the coastal state and any other state or states, the
conflict should be resolved on the basis of equity and in the light of all the relevant
circumstances, taking into account the respective importance of the interests
involved to the parties as well as to the international community as a whole.
The view may be held that Art 59 only applies when the UNCLOS `as a whole'
does not attribute an activity either to the coastal State or to third States in the
EEZ. For Oxman, since Art 303(2) expressly attributes rights to the coastal state
within waters forming part of the EEZ, it would appear that Art 59 should not
be read to apply to marine archaeology. Oxman, above n 13, 369. A liberal view
of Art 59 would make its applicability dependent upon the absence of express
attribution of an activity to the coastal state or third states. A stricter approach
will only turn to Art 59 when allocation of an activity to the coastal State or to
third States may not be made expressly or impliedly.
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S N Nandan & S Rosenne, United Nations Convention on the Law of the Sea 1982; A Commentary,
vol 2 (1993) 569.
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greater coastal state control. It could be argued that the UCHC does that in some
provisions of Articles 9 and 10.
The UCHC regime is underpinned by a system for the reporting and
notification of UCH in the EEZ and on the CS (Article 9) and for the protection
of such UCH (Article 10). With regard to notification and reporting, a complex
system is structured to ensure that all interested states will be notified of the
discovery of, or plans to undertake any activities directed at, UCH in these
maritime zones. Coastal states are required to ensure that their nationals or
vessels flying their flag report finds or intended activities to it.93 States whose
nationals or flag vessels find or intend to undertake activities directed at UCH
on another state's CS or EEZ are required to report to its competent authorities
and to the authorities of the coastal state. Alternatively, the other states need
only require that the report be made to it, and it undertakes to inform the coastal
state.94 States are then bound to inform the Director-General of UNESCO of any
finds or reports of intended activities directed at UCH, who in turn informs all
other states of any reports received.95 Any state with a verifiable link, especially
a cultural, historical or archaeological link with the UCH in question, may
then declare its interest in being consulted on how the UCH may be effectively
protected.96
Whilst Articles 9(1)(b)(i) and (ii), in referring to `the' national and `the' master
rather than `its' national or master might suggest that the coastal state has
jurisdiction to order a foreign national or master to report to it, the preferable
interpretation, and which would be consistent with UNCLOS, would restrict
such reporting powers to the state of nationality.97 Despite being a preferable
interpretation, attempts during negotiations to ensure such an interpretation
failed, resulting in a `constructive ambiguity'.98 It appears then that a number
of states were eager to require foreign nationals and foreign vessels to report
finds, or intended activities, directly to it as the coastal state. This alternative
interpretation99 might, however, also be consistent with UNCLOS if such coastal
93

UCHC Art 9(1)(a).
UCHC Art 9(1)(b).
95
UCHC Arts 9(3) and (4).
96
UCHC Art 9(5).
97
Commissie van advies inzke volkenrechtelijke vraagstukken, Advisory Report on the UNESCO
Convention on the Protection of the Underwater Cultural Heritage, Advisory Report No 21, December
2011, 5–7.
98
P J O'Keefe, Shipwrecked Heritage: A Commentary on the UNESCO Convention on Underwater
Cultural Heritage (2002) 83.
99
This appears to have occurred, for example, in Norwegian oil and gas exploration permits which
94
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state reporting powers were to be regarded as an implementation of the duty
embodied in Article 303(1), and consistent with Article 311(5) of UNCLOS.100
Article 10 of UCHC provides for a preservation regime on a coastal state's CS
or EEZ. The relationship between this regime and UNCLOS is set out in Article
10(1) that provides that `[n]o authorization shall be granted for an activity directed
at underwater cultural heritage located in the exclusive economic zone or on
the continental shelf except in conformity with the provisions of this Article',
which itself must be consistent with UNCLOS.101 Furthermore, Article 10(2) of
UCHC provides that a state party in whose EEZ or on whose CS UCH is located
has the right to prohibit or authorize any activity directed at such heritage to
prevent interference with its sovereign rights or jurisdiction as provided for by
UNCLOS. This is merely declaratory of the rights the coastal state has pursuant to
Articles 56 and 77 of UNCLOS, and ensures the primacy of UNCLOS. Together,
these preliminary sub-sections set out to achieve a foundation for a regime that
is consistent with UNCLOS.
The preservation regime itself is underpinned by state cooperation. Article
10(3) provides that where there is a discovery of UCH, or it is intended that
activity shall be directed at UCH in a state party's EEZ or on its CS, that state party
shall consult all other states parties which have declared an interest under Article
9(5) on how best to protect the UCH.102 The coastal state is expected then to take
the lead in this cooperative undertaking and to coordinate such consultations as
`Coordinating State'. Importantly, it is not necessary that the coastal state takes
on such a role, although it is the default option that will arise by operation of the
convention. If the coastal state expressly declares that it does not wish to act as
Coordinating State, then the states parties which have declared an interest shall
appoint a Coordinating State.103
The Coordinating State, which may not necessarily be the coastal state, `shall
implement measures of protection which have been agreed by the consulting
states'104 and `shall issue all necessary authorizations for such agreed measures
have required the foreign permit holder to report finds of underwater cultural heritage on the
Norwegian continental shelf to Norway: ibid, 81.
100
Above n 95, 8.
101
UCHC Art 3.
102
UCHC Art 10(3)(a).
103
UCHC Art 10(3)(b). A coastal state may, for example, not wish to devote resources to the
investigation of a wreck that has little link with the coastal state, and relate it to the state of
cultural origin, for example, to coordinate the protective regime. See O'Keefe, above n 97, 91.
104
UCHC Art 10(5)(a).
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in conformity with the Rules'.105 Both implementation and authorisation can be
undertaken by a state other than the Coordinating State.106 It is quite possible
then that the coastal state is neither the Coordinating State nor the state that
implements protective measures and authorises activities directed as UCH. This
is unlikely though, as one would expect the coastal state might want to take on
the role of Coordinating State given its sovereign interests in these zones.
It is the role of the coastal state as the chosen Coordinating State to take
action when UCH is in immediate danger or to conduct preliminary research
prior to consultation that may cause some concern. Article 10(4) provides that
the `Coordinating State may take all practicable measures, and/or issue any
necessary authorizations in conformity with this Convention and, if necessary
prior to consultations, to prevent any immediate danger to the underwater
cultural heritage, whether arising from human activities or any other cause,
including looting'. Similarly, the Coordinating State `may conduct any necessary
preliminary research on the underwater cultural heritage and shall issue all
necessary authorizations therefore'.107 Whilst the Coordinating State may not
be the coastal state, in these circumstances it will most likely be the coastal
state, especially if any actions are taken prior to consultation. Nevertheless, it
is clear that this is not itself an exclusive grant of powers to the coastal state.
This is further emphasised in Article 10(6), which declares that in `coordinating
consultations, taking measures, conducting preliminary research and/or issuing
authorizations pursuant to this Article, the Coordinating State' shall act on behalf
of the States Parties as a whole and not in its own interest.
Since the Coordinating State is not necessarily the coastal state, the implementation of protective measures and authorisations is not, in itself, an extension of the rights and duties of the coastal state as provided for in UNCLOS.
The coastal state only has the power to unilaterally prevent or authorise activities
directed at UCH on its CS or EEZ zone in order to prevent interference with its
sovereign rights and jurisdictions.108 Admittedly, this is more likely to be the case
than not given the very close relationship between UCH and the resources of the
EEZ and CS.
Nevertheless, the possibility of the coastal state having such powers may have
created a shift in the balance between coastal states and flag states. If Article 58
of UNCLOS does not include the freedom to conduct archaeological research
105

UCHC Art 10(5)(b).
UCHC Arts 10(5)(a) and (b).
107
UCHC Art 10(5)(c).
108
UCHC Art 10(2).
106
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or recovery in another state's EEZ and Article 56 does not grant the coastal state
regulatory rights over UCH in its EEZ, then the resulting conflict is to be resolved
in accordance with Article 59, and the UCHC favours the coastal state when it is
the Coordinating State. This shift, however, is merely a function of the obligation
arising from Article 303(1) of UNCLOS underpinned by the cooperative nature of
the preservation regime introduced.109 The UCHC may therefore be interpreted
in a manner which does not give rise to incompatible obligations, and is thus
consistent with UNCLOS.

5.4

The Area

Like Article 10, Article 11 begins by laying an UNCLOS foundation for the protective regime in the Area110 by declaring that states parties have a responsibility
to protect UCH in the Area in conformity with this Convention and Article 149
of UNCLOS. Whilst the latter is difficult to interpret, it nevertheless imposes a
duty which is given content by UCHC.
The system for reporting, notification and implementation of the preservation regime is similar to that applicable to the EEZ and CS except that as there
will not be a coastal state to assume the role of Coordinating State, all states which
have expressed an interest in being a party to a protective regime will elect one
state to act as the Coordinating State.111 The reporting obligation merely necessitates that states parties require that a national, or a vessel flying its flag reports
any discovery or intent to engage in activities directed at UCH located in the Area
to it.112 This is entirely consistent with states' rights in international law and UNCLOS. So too is the coordinated protective regime, which rests entirely on each
state's jurisdictional capacity to regulate vessels flying its flag and its nationals.113

6

Conclusion

The drafting of the UCHC was undertaken in a context in which states sought
consistency with UNCLOS, resulting not only in its substantive content but
in the articulation of consistency in Article 3. Consistency stricto sensu may
109

Above n 96, 10.
UNCLOS Art 1(a) states that, for the purposes of the convention, the `Area' means `the seabed
and ocean floor and subsoil thereof, beyond the limits of national jurisdiction'.
111
UCHC Arts 11 and 12.
112
UCHC Art 11(1).
113
UCHC Art 12(3).
110
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mean consistency with UNCLOS's jurisdictional framework. In this respect,
the UCHC may not be entirely consistent, although the resulting inconsistencies
are rather minor and often subject to alternative interpretations. When two
interpretations are possible, the preferred one is that which is consistent with
UNCLOS's existing jurisdictional framework, notwithstanding Article 303(4)
and 311, as exemplified in the interpretation of Article 9(1)(b)(ii) of UCHC.
Consistency lato sensu, however, must take account of the adaptive nature of
UNCLOS provided for in Article 303(4) and 311. In light of the negotiations of
UCHC in a context that sought consistency with UNCLOS specifically through
reference to Article 303(4), the mechanisms inherent in Article 311 clearly support
the UCHC regime and make it consistent with UNCLOS. As such, while some
aspects of UCHC may be unwelcome by certain states (which therefore refuse
to become parties to the UCHC), the UCHC is consistent with UNCLOS, and
no international barrier exists that hinders broad state participation in this
important protective regime.
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Introduction

On 2 January 2009 the United Nations Educational, Scientific and Cultural Organisation Convention on the Protection of the Underwater Cultural Heritage
(UNESCO Convention) entered into force, eight years after its adoption.1 It is the
first international convention dealing specifically with Underwater Cultural Heritage (UCH), since the 1985 Draft European Convention failed to be adopted.2 The
new UNESCO Convention puts great emphasis on international cooperation, to
a much greater extent than the 1982 United Nations Convention on the Law of
the Sea (UNCLOS).3 It tries to create a framework for cooperation as envisaged
by UNCLOS Article 303(1).4 Article 303 of UNCLOS reads as follows:
1. States have the duty to protect objects of an archaeological and
historical nature found at sea and shall cooperate for this purpose.
2. In order to control traffic in such objects, the coastal State may, in
applying article 33, presume that their removal from the seabed in
the zone referred to in that article without its approval would result
in an infringement within its territory or territorial sea of the laws
and regulations referred to in that article.
3. Nothing in this article affects the rights of identifiable owners, the
law of salvage or other rules of admiralty, or laws and practices with
respect to cultural exchanges.
4. This article is without prejudice to other international agreements and rules of international law regarding the protection of objects of an archaeological and historical nature.
1
2

3

4

UNESCO Convention on the Protection of the Underwater Cultural Heritage, 2 November
2001, 41 ILM 40.
The Greek–Turkish dispute over the Aegean Sea and disagreement over the jurisdictional scope
of the convention prevented its adoption by the Council of Ministers of the Council of Europe.
See J Blake, `The protection of the Underwater Cultural Heritage' (1996) 45 ICLQ 819, 824–5.
United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNTS 3. See
also UNESCO Convention Preamble and Art 2(2); M Rau, `The UNESCO Convention on
Underwater Cultural Heritage and the International Law of the Sea' (2002) 6 Max Planck UNYB
Law 387, 435; S Dromgoole, `2001 UNESCO Convention on the protection of Underwater
Cultural Heritage' (2003) 18 IJMCL 59, 68.
C Lund, `The Making of the 2001 UNESCO Convention', in L Prott (ed), Finishing the Interrupted
Voyage (2006) 14, 18.
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Furthermore, existing bilateral agreements dealing with UCH are based on and
exemplify cooperation, provided for both under the UNCLOS and the UNESCO
Convention.5
The aim of this article is twofold. First, it will seek to clarify what the law in
relation to the duty to cooperate for the protection of UCH actually is. Second,
it will embark on an assessment of the main shortcomings of the current legal
framework, namely the general and vague formulation of the duty to cooperate
under the UNCLOS; the controversial character of the UNESCO Convention;
and the scarcity of ad hoc UCH Agreements. The article will conclude by
suggesting possible ways of improving the legal framework, namely developing
regional conventions; concluding more ad hoc agreements; and negotiating a
new universal convention employing a range of jurisdictional bases, such as
nationality, port-state and territoriality.

2

The duty to cooperate for the preservation of
UCH: the current legal framework

2.1

The UNCLOS

2.1.1 The UNCLOS and UCH
The question of UCH was first raised at the international level during the long negotiations that resulted in the adoption of the UNCLOS.6 However, UCH issues
were not high on the agenda and did not receive much attention.7 Commenta5

6

7

For an analysis of the different law making approaches in the protection of UCH compared
with other fields of public international law, such as international economic law, see M Risvas,
`Multilateral and Bilateral Approaches in the protection of Underwater Cultural Heritage'
(2013) TDM (forthcoming). On the interplay between international investment law and UCH
protection, see V Vadi, `Investing In Culture: Underwater Cultural Heritage and International
Investment Law' (2009) 42 Vanderbilt J of Transnational L 854, 878ff; cf. Malaysian Historical
Salvors SDN, BHD v Malaysia, ICSID Case No ARB/05/10 (Award on Jurisdiction, 17 May 2007).
Before the UNCLOS, the silence of public international law on the matter of UCH was part of
what Altes called a `legal labyrinth'; see A Altes, `Submarine Antiquities: a legal labyrinth' (1976)
4 Syracuse J of Int L & Commerce 77, 94.
D Watters, `The Law of the Sea Treaty and Underwater Cultural' (1983) 48 American Antiquity
808, 809. This can be partly explained by the fact that underwater archaeology as a distinct
discipline emerged in the 1970s; see L H van Meurs, Legal Aspects of Marine Archaeological Research
(1985) 3–5. Technological progress and particularly the invention of aqualung in 1943 made
underwater archaeological activities feasible; see A Strati, The Protection of the Underwater Cultural
Heritage: An Emerging Objective of the Contemporary Law of the Sea (1995) 1. Muckelroy described
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tors observed `a lack of interest by many States, passionate commitment by some
and outright antipathy by others.'8 Consequently, it comes as no surprise that the
UNCLOS contains only two provisions concerning the protection of the UCH:
Articles 149 and 303. UNCLOS Article 149 specifically deals with UCH found in
the Area:9
All objects of an archaeological and historical nature found in the
Area shall be preserved or disposed of for the benefit of mankind as
a whole, particular regard being paid to the preferential rights of the
State or country of origin, or the State of cultural origin, or the State
of historical and archaeological origin.
In contrast, the scope of UNCLOS Article 303 is much broader. It is precisely in
Article 303(1) where an expressis verbis recognition of an obligation of cooperation
can be found. Looking at the travaux préparatoires of Article 303, the thorny
questions were those about jurisdiction and the application of the law of salvage;
cooperation issues were marginalised and received little or no attention.10
Generally speaking, two main opposing approaches can be identified in relation
to UCH. During the last sessions of negotiations of the UNCLOS in 1979 and in
1980, a group of states proposed to recognise sovereign rights of coastal states
over archaeological objects situated on their continental shelf.11 The US, UK and
the Netherlands strongly opposed this, as they considered (and still consider) it as
`creeping jurisdiction'.12 The origins of the present formulation of Article 303(1)
and the explicit recognition of the duty to cooperate to protect UCH can be traced

8
9

10

11

12

underwater archaeology in 1978 as a `relatively new field of research'; see K Muckelroy, Maritime
Archaeology (1978) 23.
P O'Keefe, quoted in Watters, above n 7, 809.
`[T]he seabed, ocean floor and subsoil thereof beyond the limits of national jurisdiction'
(UNCLOS Art 1). See also A Strati, `Deep Seabed Cultural Property and the Common Heritage
of Mankind' (1991) 40 ICLQ 859.
L Caflisch, `Submarine Antiquities and the International Law of the Sea' (1982) 13 Netherlands
YIL 3, 16–20; M Hayashi, `Archaeological and historical objects under the United Nations
Convention on the Law of the Sea' (1996) 20 Marine Policy 291; M Nordquist, The United Nations
Convention on the Law of the Sea 1982: A Commentary, vol 5 (1985) 159.
The group of states were Cape Verde, Greece, Italy, Malta, Portugal, Tunisia and Yugoslavia; UN Doc. A/CONF.62/C.2/Informal Meeting/43/Rev.1 (16 August 1979); UN Doc.
A/CONF.62/C.2/Informal Meeting/43/Rev.1 (27 March 1980); Caflisch, above n 10, 16; A Arend,
`Archaeological and Historical Objects: the international legal implications of UNCLOS III'
(1982) 22 Va JIL 777, 793–5.
E Roucounas, `Greece' in T Treves (ed), The Law of the Sea, the European Union and its Member
States (1997), 225, 251.
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to a Greek proposal in 1980. This informal proposal, which represented a decisive
compromise regarding jurisdiction, provided inter alia that `all states have the
duty to protect in a spirit of cooperation, objects of archaeological or historical
value, found in the marine environment.'13 Later on, the rather metaphysical
`spirit of cooperation' was replaced by the more positivistic `duty to cooperate'
in a `perfectly neutral' US sponsored draft article, which finally became Article
303(1) in its present wording.14

2.1.2 The scope of the duty to cooperate under the UNCLOS
Article 303(1) refers to objects of archaeological and historical nature found at
sea without any further qualification. It is unclear, however, whether objects
of archaeological and historical nature are to be read conjunctively, as in the
Chinese, English and French texts, or disjunctively, as in the Arabic, Russian
and Spanish texts, all being equally authentic.15 Given the lack of consensus
on what belongs to or constitutes UCH, public international offers no general
definition.16 Over time, however, the term heritage has prevailed over property
because it connotes the duty to preserve and protect.17
Any definition of UCH must address three main elements: time, archaeological and/or historical nature, and form of protection. First, in relation to time
two main approaches have been identified.18 One focusses on the age of archaeological or historical objects, only including artifacts that are more than one hun13
14
15
16

17

18

UN Doc A/CONF.62/GP/10 (18 August 1980); Strati, above n 7, 164.
Cf. Lac Lanoux Arbitration (Spain v France) (1957) 12 RIAA 281, 307; Roucounas, above n 12, 252;
UN Doc A/CONF.62/GP/11 (19 August 1980); Arend, above n 11, 796–8.
UNCLOS Art 320; Nordquist, above n 10, 160.
C Forrest, `Defining ``Underwater Cultural Heritage''' (2002) 31 Int J of Nautical Archaeology 1; J M
Panayotopoulos, `The 2001 UNESCO Convention on the Protection of the Underwater Cultural
Heritage: Main Controversies' in A F Vrdoljak & F Francioni (eds), The Illicit Traffic of Cultural
Objects in the Mediterranean (Working Paper, 2009), 40, available at <http://cadmus.eui.eu/han
dle/1814/12053> [accessed 10 September 2013]; B Oxman, `Marine Archaeology and the International Law of the Sea' (1988) 12 Columbia-VLA J of Law & the Arts 352, 364–5. For the uncertainty
over the definition of the subject-matter of international cultural law, see generally J Blake, `On
Defining the Cultural Heritage' (2000) 49 ICLQ 61, 85.
L Prott & P O'Keefe, `Cultural Heritage or Cultural Property?' (1992) 1 Int J of Cultural
Property 307; T Scovazzi, `La notion de patrimoine culturel de l'humanité dans les instruments
internationaux' in J Nafziger & T Scovazzi (eds), The Cultural Heritage of Mankind (2008) 3, 14;
cf. Convention for the Protection of Cultural Property in the Event of Armed Conflicts, 14 May
1954, 249 UNTS 240; Convention concerning the Protection of the World Cultural and Natural
Heritage, 16 November 1972, 1037 UNTS 151.
Strati, above n 7, 181.
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dred years old.19 The other lays emphasis on cultural value regardless of age.20
The value-based approach is mainly predicated on the travaux préparatoires of the
UNCLOS;21 the age-based approach is supported by state practice in the form of
treaties and domestic legislation.22 The latter approach seems to be more consistent with the purpose of Article 303, which is the protection of UCH. Second,
regarding the archaeological and/or historical nature of the object, some states
advocate blanket protection, while others want to grant protection only to UCH
of some significance.23 Blanket protection, despite being financially burdensome,
ensures better protection of UCH as quite often the determination of an objects'
archaeological value is not apparent until its recovery and study.24 Finally, regarding form, the wording of both Articles 303 and 149 of the UNCLOS seems to
indicate that specific objects rather than sites are covered. Preparatory work of
the UNCLOS indicates that UCH covers `all kinds of wrecks and related objects
of archaeological and/or historical importance found at sea'.25
Article 303(1)'s scope of application ratione loci is not limited to any particular
maritime zone.26 The Article falls into Part XVI of the UNCLOS under the
19

Oxman, above n 16, 241; Arend, above n 11, 779–80.
Strati, above n 7, 183.
21
For e.g., the term `historical' was introduced to appease the Tunisian delegation's fears that the
term `archaeological' would not cover Byzantine relics; see B Oxman, `The Third United Nations
Conference on the Law of the Sea: The Ninth Session' (1981) 75 AJIL 211, 240.
22
For treaties, see Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property, 14 November 1970, 823 UNTS 231, Art
1; Forrest, above n 16, 7. For domestic legislation, see, for example, Historic Shipwrecks Act 1976
(Cth) (HSA); Law No. 117 1983 as amended by Law No. 3 2010 (Egypt); Law No. 86-35 1986
(Tunisia). For an extensive table of time limits under domestic legislation, see Strati, above n 7,
179; Council Directive (EC) 93/7 on the return of cultural objects unlawfully removed from the
territory of a Member State [1993] OJ L 74 and Annex I, Council Regulation No. 116/2009 of 18
December 2008 on the export of cultural goods [2009] L 39/1.
23
Dromgoole, `Protection of Historic Wreck: the UK approach Part II: towards reform' (1989) 4 Int
J of Estuarine & Coastal L 95, 103; Council of Europe, Parliamentary Assembly, Recommendation
848 of 4 October 1978 on the underwater cultural heritage <http://assembly.coe.int/Main.a
splink=/Documents/AdoptedText/ta78/EREC848.htm#1> [accessed 27 July 2013]; European
Draft Convention on the protection of UCH Art 1; European Convention on the Protection of the
Archaeological Heritage (Revised), 16 January 1992, 143 ETS; UNESCO Convention. Cf. Forrest,
above n 16, 8–9.
24
H P Del Bianco, `Underwater Recovery Operations in Offshore Waters: Vying for Rights to
Treasure' (1987) 5 Boston Univ ILJ 153, 171; G Henderson, `Significance Assessment or Blanket
Protection?' (2001) 30 Int J of Nautical Archaeology 3, 3; Forrest, above n 16, 9.
25
Hayashi, above n 10, 291.
26
E Roucounas, `Sub-marine Archaeological Research: some legal aspects' in U Leanza (ed),
Il regime giuridico internazionale del Mare Mediterraneo: The international legal regime of the
20
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title `General Provisions' and constraints to its application are nowhere to be
found in the convention.27 Still, the duty to protect UCH in all maritime
zones does not mean that the coastal state can regulate objects of archaeological
and historical nature found in the Exclusive Economic Zone (EEZ)/continental
shelf.28 On the contrary, it was fierce opposition to `creeping jurisdiction'
(or `horror jurisdictionis') and the will to disassociate UCH protection from
EEZ/continental shelf provisions that led to the inclusions of Article 303 under
the `General Provisions' part.29

2.1.3 The content of the duty to cooperate under the UNCLOS
States have a positive legal obligation to cooperate over the protection of UCH
under UNCLOS Article 303(1). According to the Vienna Convention on the Law
of Treaties (VCLT), `a treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose'.30 The ordinary meaning of the language
used in Article 303(1) (`shall co-operate') denotes that states have a legal obligation
to cooperate for the protection of UCH. Consequently, given that the duty to
cooperate under UNCLOS has some normative content:
a State which persistently disregards any request by other States to
negotiate on forms or ways of co-operation aiming at the protection
of underwater cultural heritage could also be held responsible for an
internationally wrongful act.31
While it is established that states have a duty to cooperate, the extent that they
require to do so is not clear. cooperation can mean different things in different
contexts. In the context of maritime delimitation, for example in the North
Sea Continental Shelf and Fisheries Jurisdiction cases, the duty to cooperate is
Mediterranean Sea (1987) 309, 315.
`Ubi lex non distinguit nec nos distinguere debemus. Such is the wisdom of centuries', Flegenheimer
Case (USA v Italy) (1958) 14 RIAA 327, 366.
28
E Boesten, Archaeological and/or Historic Valuable Shipwrecks in International Waters: Public
International Law and What It Offers (2002) 58.
29
T Scovazzi, `The Protection of Underwater Cultural Heritage: Article 303 and the UNESCO
Convention' in D Freestone, R Barnes & D Ong (eds), The Law of the Sea, Progress and Prospects
(2006) 120, 123; Boesten, above n 28, 58.
30
23 May 1969, 1155 UNTS 331, Art 31(1).
31
T Scovazzi, `Underwater Cultural Heritage' in R Wolfrum (gen ed), Max Planck Encyclopedia of
Public International Law (online edn, 2011).
27
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understood as a duty to negotiate in good faith.32 Thus the threshold in order to
fulfil the obligation of cooperation is lower than in the context of living resources
conservation, as in Bluefin Tuna, and protection of the marine environment, as in
the MOX Plant and the Land Reclamation.33 In these cases the duty to cooperate
entails consultation and imposes stricter obligations to states.34 Moreover, the
duty to cooperate lacks the same normative meaning in all maritime zones, but is
intrinsically linked with the jurisdictional rights of the states therein.
Coastal states can exercise both prescriptive and enforcement jurisdiction
over their internal waters and their territorial sea.35 The same is true for the
archipelagic waters in the case of archipelagic states.36 The seabed areas below
territorial and internal waters also fall under coastal state's sovereignty and are
not legally included in the continental shelf.37 It follows that coastal states have
jurisdiction to regulate UCH matters, yet at the same time states are obliged to
cooperate under Article 303(1) with other states for the protection of UCH found
in these zones.38 While this obligation is vague and a rather limited one, given
coastal states' sovereignty, there are cases where such cooperation is required.
In other words, sovereignty and obligations of cooperation are not mutually
exclusive. In the Lac Lanoux case, while France enjoyed full sovereignty over its
land, it had also an obligation under customary law to take into account Spanish
views; this obligation of cooperation, however, did not extend to co-decision.39
In the WTO context, the Panel and the Appellate Body criticised unilaterally
adopted measures without demonstrating an effort to cooperate with affected
states.40 Although this was done on the basis of the WTO agreements and not
32

North Sea Continental Shelf (Germany/Denmark; Germany/Netherlands), ICJ Reports 1969 p 3,
46–8; Fisheries Jurisdiction (UK v Iceland), Merits, ICJ Reports 1974, p 3, 30–3.
33
See C Hutchison, `The Duty to Negotiate International Environmental Disputes in Good Faith'
(2006) 2 McGill Journal of Sustainable Development Law and Policy 117, 120; Southern Bluefin Tuna
(New Zealand v Japan, Australia v Japan) (1999) 117 ILR 148, 164; MOX Plant (Ireland v UK) (2001) 126
ILR 257, 277; Land Reclamation by Singapore in and around the Straits of Johor (Malaysia v Singapore)
(2003) 126 ILR 487, 504.
34
Hutchison, above n 34.
35
Convention on the Territorial Sea and the Contiguous Zone, 29 April 1958, 516 UNTS 205, Arts
1, 5(1); UNCLOS Art 2; R Churchill & V Lowe, The Law of the Sea (3rd edn, 1999) 95.
36
UNCLOS, Arts 45–54.
37
Continental Shelf (Tunisia v Libyan Arab Jamahiriya), ICJ Reports 1982 p 18, 76.
38
R Frost, `Underwater Cultural Heritage Protection' (2004) 23 Australian YIL 25, 28; Nordquist,
above n 10, 161.
39
Lac Lanoux, above n 14, 307–8; V Lowe, International Law (2007) 112.
40
US—Import Prohibitions of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (Appellate
Body Report, 12 October 1998) para 168; US—Standards for Reformulated and Conventional

570

Michail Risvas

under customary law, it reinforces the argument that the sovereign right to adopt
regulations could be limited by the duty to cooperate.
Sunken state vessels could serve as an illustration to UCH cooperation within
areas under coastal state's sovereignty. The legal status of sunken state vessels is
one of the most controversial UCH issues.41 Nevertheless, it seems safe to assume
that in extreme cases of coastal state's unilateralism, i.e. when the coastal state
destroys, by act or omission, a foreign state vessel, without consultation with
the flag state or the state of cultural or historical origin, it will arguably violate
not only the duty to protect UCH, but also the duty to cooperate.42 Through
bilateral agreements, state practice seems to support that argument, as obligations
of cooperation under treaties dealing with cultural heritage protection exist and
bind coastal states.
The nature of duty to cooperate in the contiguous zone is labyrinthine, as the
status of UCH therein is highly controversial and extensively debated. Two main
interpretations of Article 303(2), in conjunction with UNCLOS Article 33, have
been proposed: either they create a full-fledged 24 miles, archaeological zone
within which the coastal state can regulate UCH;43 or the fictio juris established
covers only coastal state's enforcement jurisdiction to prohibit the removal of
Gasoline, WT/DS2/AB/R (Appellate Body Report, 29 April 1996) 28; US—Measures Affecting the
Cross-border Supply of Gambling and Betting Services, WT/DS285/R (Panel Report, 10 November
2004) paras 6.523-6.531.
41
For the dispute over Juno and La Galga wrecks situated in US contiguous zone, see Sea Hunt, Inc. v
Unidentified Shipwrecked Vessel or Vessels, 221 F.3d 634 (4th Cir, 2000). For the German submarine
U-859 case, see Simon v Taylor [1975] 2 Lloyd's Rep 338 (Singapore High Court) and Nordsjø
Dykker Co v Høvding Skipsopphugging, 135 Norsk Retstidende 346 (Norway Supreme Court). For
the dispute over Admiral Nakhimov, see `USSR note of 3 October 1980 to Japan' (1986) 29 JAIL
185. See also V Vadi, 'War, Memory and Culture: the Uncertain Legal Status of Historic Sunken
Warships under International Law' (2013) 37 Tul Mar LJ 333; M Aznar-Gómez, `Treasure Hunters,
Sunken State Vessels and the 2001 UNESCO Convention on the Protection of Underwater
Cultural Heritage' (2010) 25 Int J of Maritime & Coastal L 209, 223; D Bederman, `Rethinking
the Legal Status of Sunken Warships' (2000) 31 Ocean Development & Int L 97; T Scovazzi, `Les
épaves de navires d'état' (2006) 52 AFDI 400; A Roach, `Sunken warships and military aircraft'
(1996) 20 Marine Policy 351. See also the Institut de Droit International's work in progress: `The
Legal Regime of Wrecks of Warships and Other State-Owned Ships in International Law', IDI
<http://www.idi-iil.org/idiE/navig_commissions.html> [accessed 28 July 2012].
42
Both an action and an omission could constitute an international wrongful act; see ILC Articles
on the Responsibility of States of Internationally Wrongful Acts, ILC Ybk 2001/II(2), Art 2.
43
A Strati, `Protection of the underwater cultural heritage: from the shortcomings of the UN
Convention of the Law of the Sea to the compromises of the UNESCO Convention' in A Strati,
M Gavouneli & N Skourtos (eds), Unresolved Issues and New Challenges to the Law of the Sea (2006)
21, 44–6; T Scovazzi, above n 29, 121–2; Caflisch, above n 10, 20; P Sioussouras, `The contiguous
zone as a mechanism for protecting underwater cultural heritage' in A Strati, M Gavouneli &
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UCH objects, provided that the coastal state has enacted appropriate legislation.44
According to the former interpretation, the analysis regarding the territorial sea
applies mutatis mutandis to the contiguous zone.45 However, according to the
latter interpretation, obligations of cooperation between the coastal states and
other states can only extend to the removal of the object(s). Again, given the
stipulation in Article 303(1), cooperation does not equal to co-decision, and the
coastal state is the ultimate judge of whether the object can be removed or not.
Under the UNCLOS, the recovery of historic wrecks in the EEZ does not
fall within the rights of either the coastal state or other states.46 This triggers
UNCLOS Article 59, which determines that conflicts must be resolved on the
basis of equity. However, equity is a nebulous concept that displays `a considerable
and confusing degree of variety'.47 Similarly, the coastal state enjoys certain
rights over the continental shelf in relation to the exploration and exploitation
of its natural mineral resources, but the preparatory work to the UNCLOS
demonstrates that this does not include the protection of UCH.48
In turn, as Article 303(1) is too general and too unclear, it is difficult to identify
any concrete obligations of cooperation for the protection of UCH in the high
N Skourtos (eds), Unresolved Issues and New Challenges to the Law of the Sea (2006) 63–70; S
Karagiannis, `Une nouvelle zone de juridiction: la zone archéologique maritime' (1990) 4 Espaces
et ressources maritimes 1.
44
Churchill & Lowe, above n 35, 137; W Vitzthum & S Talmon, Alles fliesst: Kulturgüterschutz und
innere Gewässer im Neuen Seerecht (1998) 33–41; Oxman, above n 16, 364; E Brown, `Protection of
the Underwater Cultural Heritage. Draft principles and guidelines for implementation of Article
303 of the United Nations Convention on the Law of the Sea, 1982' (1996) 20 Marine Policy 325,
329–30.
45
Following Tunisia (Law No 86-35 1986), other states, such as France (Law No 98-874 1989),
Algeria (Presidential Decree No. 04-344 2004), Cyprus (Law to provide for the Proclamation
of the Contiguous Zone by the Republic of Cyprus 2004), and Italy (Law No 42 2004)
extended their jurisdiction by creating archaeological zones; see I Papanicolopulu, `A Note on
Maritime Delimitation in a Multizonal Context: the Case of the Mediterranean' (2007) 38 Ocean
Development & Int L 381, 382. However, `instances of State conduct inconsistent with a given rule
should generally have been treated as breaches of that rule, not as indications of the recognition
of a new rule'; see Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US),
ICJ Reports 1986 p 14, 98. Nevertheless, a generalised state practice may lead to a creation of a
new rule; see Fisheries Jurisdiction, above n 32, 131; North Sea Continental Shelf, above n 32, 41, or
the re-interpretation of an existing one, VCLT Art 31(3)(b).
46
Churchill & Lowe, above n 35, 175.
47
See generally, V Lowe, `The Role of Equity in International Law' (1992) 12 Australian YIL 54; M
Janis, `The Ambiguity of Equity in International Law' (1983) 9 Brooklyn JIL 7, 28.
48
UNCLOS Art 77 and above n 13-21.
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seas.49 The freedom of the high seas covers archaeological research either as
marine scientific research or in its own right, and UNCLOS Article 303(1) cannot
limit this.50
While Article 303(1) also applies to the Area, Article 149 provides lex specialis
in this regard.51 Reading Article 149 in the light of Article 303(1), it could be
deduced that all states—and particularly the states of origin, either cultural origin
or historical and archaeological origin—shall cooperate for the protection and
preservation of UCH. Preferential rights (in casu those established in Article 149)
do not imply the `extinction of concurrent rights of other states', which have to
be determined through negotiations, and thus reinforce cooperation.52 UNGA
Resolutions also invite
Member States engaged in seeking the recovery of cultural and
artistic treasures from the seabed, in accordance with international
law, to facilitate by mutually acceptable conditions the participation
of States having a historical and cultural link with those treasures53
while Boesten suggests that `it may be assumed that a claim from another State
should be taken into account when deciding on preservation or disposal.'54
In light of the above, it is fair to say that, although the UNCLOS didactically
provides for a general duty to cooperate for the UCH protection, it is difficult to
instantiate it, i.e. to translate it into more specific obligations and standards of
state conduct.

2.2

The UNESCO Convention

2.2.1 The UNESCO Convention and UCH
Given the shortcomings of the UNCLOS, UCH was aptly described in 1996 as `the
last major issue of a global nature that needs to be resolved in the LOS [law of the
49

Boesten, above n 28, 59.
S Dromgoole, `Revisiting the Relationship between Marine Scientific Research and the Underwater Cultural Heritage' (2010) 25 Int J of Maritime & Coastal L 33; Arend, above n 11, 786; Strati,
above n 7, 224; H C Miller, International Law and Marine Archaeology (1973) 27.
51
Rau, above n 3, 428; J Allain, `Maritime Wrecks: Where the Lex Ferenda of Underwater Cultural
Heritage Collides with Lex Lata of the Law of the Sea Convention' (1998) 38 Va JIL 747, 762.
52
Fisheries Jurisdiction, above n 32, 27–8, 32.
53
GA Res 46/10 (1991) para 7; GA Res 48/49 (1993) para 7.
54
Boesten, above n 28, 53.
50
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sea]';55 hence, the need to flesh out the laconic duty to cooperate under UNCLOS
Article 303(1) was apparent. This was one of the primary objectives of the new
UNESCO convention, as affirmed by Carsten Lund, President of the UNESCO
Convention Conference.56 However, the UNESCO Convention has been ratified
by only 45 states.57 In line with the pacta tertiis rules, it is not opposable to third
states.58
UNESCO Convention Article 2(2) stipulates that `States Parties shall cooperate in the protection of underwater cultural heritage.'59 Cooperation is symbolically emphasised in the Preamble and occupies the second paragraph—among
eleven other in Article 2—due to French insistence.60 Unlike the UNCLOS, it
elaborates more and provides for detailed obligations of cooperation.

2.2.2 The scope of the duty to cooperate under the UNESCO
Convention
The UNESCO Convention applies to all maritime zones, including internal
waters.61 Contrary to the UNCLOS, it contains an expansive definition of UCH:
(a) ``Underwater cultural heritage'' means all traces of human existence having a cultural, historical or archaeological character which
have been partially or totally under water, periodically or continuously, for at least 100 years such as:
(i) sites, structures, buildings, artefacts and human remains, together
with their archaeological and natural context;
55

A Couper, `The Principal Issues in Underwater Cultural Heritage' (1996) 20 Marine Policy 283,
285.
56
Lund, above n 4, 18; P O'Keefe, Shipwrecked Heritage – A commentary on the UNESCO Convention
on Underwater Cultural Heritage (2002) 50.
57
`Convention on the Protection of the Underwater Cultural Heritage. Paris, 2 November
2001', UN Educational, Scientific and Cultural Organization <http://portal.unesco.org/la/convention.asp?KO=13520&language=E&order=alpha> [accessed 27 July 2013].
58
Pacta tertiis nec nocent nec prosunt; VCLT Art 34.
59
UNESCO Convention Art 2(2).
60
The Preamble to the UNESCO Convention provides that `cooperation among States, international organizations, scientific, institutions, professional organizations, archaeologists, divers,
other interested parties and the public at large is essential for the protection of underwater cultural heritage.' See also R Garabello, `The negotiating history of the Convention on the protection of the Underwater Cultural Heritage' in R Garabello & T Scovazzi (eds), The Protection of the
Underwater Cultural Heritage—Before and After the 2001 UNESCO Convention (2001) 89, 114.
61
UNESCO Convention Art 28 contains an opt-in clause in, allowing its application to inland
waters.
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(ii) vessels, aircraft, other vehicles or any part thereof, their cargo
or other contents, together with their archaeological and natural
context; and
(iii) objects of prehistoric character.
(b) Pipelines and cables placed on the seabed shall not be considered
as underwater cultural heritage.
(c) Installations other than pipelines and cables, placed on the seabed
and still in use, shall not be considered as underwater cultural
heritage.62

By setting the time limit to 100 years and adopting a blanket protection approach
rejecting any criterion of significance, Article 1 of the UNESCO Convention is
considered to reflect state practice and promote the protection of UCH.63 Its
scope of application includes not only objects, but also sites together with their
archaeological and natural context and emphasis is laid on preservation in situ.64

2.2.3 The content of the duty to cooperate under the UNESCO
Convention
The UNESCO Convention affirms in Article 7(1) a coastal state's sovereign and
exclusive right to regulate UCH within their territorial sea, archipelagic and
internal waters.65 At the same time, according to Article 7(3), `in recognition
of general practice among states', coastal states should inform the flag state or
other states with a verifiable link, especially a cultural, historical or archaeological
link, of the discovery of identifiable state vessels and aircrafts.66 However, the
62

UNESCO Convention Art 1(1).
O'Keefe, above n 56, 42; Dromgoole, above n 3, 63–4; Forrest, above n 16, 10; see also above at n
24.
64
UNESCO Convention Art 1(a)(ii) and 2(5), Annex Rules 1 & 25, based on the ICOMOS Charter
on the Protection and Management of Underwater Cultural Heritage 1996. The Annex Rules of
the UNESCO Convention enjoy general acceptance; see Panayotopoulos, above n 16, 55–6.
65
`States Parties, in the exercise of their sovereignty, have the exclusive right to regulate and
authorize activities directed at underwater cultural heritage in their internal waters, archipelagic
waters and territorial sea': UNESCO Convention Art 7(1).
66
`Within their archipelagic waters and territorial sea, in the exercise of their sovereignty and in
recognition of general practice among States, States Parties, with a view to cooperating on the
best methods of protecting State vessels and aircraft, should inform the flag State Party to this
Convention and, if applicable, other States with a verifiable link, especially a cultural, historical
or archaeological link, with respect to the discovery of such identifiable State vessels and aircraft':
UNESCO Convention Art 7(3).
63
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Convention, despite noticing the existence of considerable state practice, does
not create a positive obligation to inform either the flag state or a state with a
verifiable link,67 as it was impossible to reach consensus on the matter during the
negotiations.68 Article 7 does not even contain an explicit reference to a duty to
cooperate, but rather employs the phrase `with a view to co-operating on the best
methods of protecting State vessels and aircrafts'.69 Nonetheless, this reflects the
duty to cooperate.70
The UNESCO Convention, contrary to the UNCLOS, grants comprehensive
legislative and enforcement jurisdiction to the coastal state in the contiguous
zone, but it does not contain any obligation of cooperation.71 Where no
contiguous zone is proclaimed, Articles 9 and 10 of the UNESCO Convention
dealing with the EEZ and the continental shelf apply.72
The preceding 1994 International Law Association (ILA) Draft Convention
provided for the extension of coastal states' jurisdiction over UCH in the
EEZ/continental shelf. According to Article 5(1):
A State Party to this Convention may establish a cultural heritage
zone and notify other States Parties of its action. Within this zone,
the State Party shall have jurisdiction over activities affecting the
underwater cultural heritage
while Article 1(3) defined `cultural heritage zone' as `all the area beyond the
territorial sea of the State up to the outer limit of its continental shelf as
defined in accordance with relevant rules and principles of international law'.73
67

Cf. Rau, above n 3, 410; C Forrest, `A New International Regime for the Protection of Underwater
Cultural Heritage' (2002) 51 ICLQ 511, 529. Carducci occupies the middle ground, recognising
the limits of the adopted wording and the drafting history, but also emphasises teleological
interpretation; see G Carducci, `New Developments in the Law of the Sea: The UNESCO
Convention on the Protection of Underwater Cultural Heritage' (2002) 96 AJIL 419, 428.
68
USA, UK, Spain and other delegations supported cooperation, information and consultation,
while the Group of 77 emphasised coastal state's sovereignty and rejected any additional burden
of cooperation with regard to state vessels. See Garabello, above n 60, 134–5.
69
UNESCO Convention Art 7(3).
70
L Bautista, `Gaps, Issues and Prospects: International Law and the Protection of Underwater
Cultural Heritage' (2005) 14 Dalhousie J of Legal Studies 66, 76.
71
UNESCO Convention Art 8; Rau, above n 3, 413.
72
Proclamation of a contiguous zone is optional; see Churchill & Lowe, above n 35, 135; Rau, above
n 3, 413.
73
P O'Keefe, `Protecting the Underwater Cultural Heritage The International Law Association
Draft Convention' (1996) 20 Marine Policy 297, 301, 306; J Nafziger, `The Buenos Aires Draft
Convention on the Protection of the Underwater Cultural Heritage' (1997) 6 IJCP 119..
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Similarly, according to 1998 Draft UNESCO Convention Article 5(1), state parties
shall require the notification of any UCH discovery in their EEZ/continental
shelf.74 Since such an extension of jurisdiction proved impossible, due to strong
reactions by some states, a complex system of cooperation was instead created.75
Cooperation is based on notification, consultation and provisional measures;
however, in all cases it is unclear who is to cooperate with whom.76 Any state
`with a verifiable link, especially a cultural, historical or archaeological link' to
the UCH can declare an interest and participate in the cooperative process.77
Article 9(1), which deals with reporting and notification and is based on the
nationality and flag state jurisdiction, does not pose any particular problems:78
(a) a State Party shall require that when its national, or a vessel
flying its flag, discovers or intends to engage in activities directed at
underwater cultural heritage located in its exclusive economic zone
or on its continental shelf, the national or the master of the vessel
shall report such discovery or activity to it.
This is not the case with Article 9(1)(b):
(b) in the exclusive economic zone or on the continental shelf of
another State Party:
(i) States Parties shall require the national or the master of the vessel
to report such discovery or activity to them and to that other State
Party;
(ii) alternatively, a State Party shall require the national or master of
the vessel to report such discovery or activity to it and shall ensure
the rapid and effective transmission of such reports to all other
States Parties.
74

UNESCO Doc CLT-96/CONF.202/5 (April 1998); S Dromgoole & N Gaskell, `Draft UNESCO
Convention on the protection of Underwater Cultural Heritage 1998' (1999) 14 Int J of Maritime
& Coastal L 171, 198–200.
75
T Scovazzi, `The 2001 UNESCO Convention on the Protection of the Underwater Cultural
Heritage' (2001) 11 Italian YIL 9, 16-17; O'Keefe, above n 56, 88; Dromgoole, above n 3, 76; Rau,
above n 3, 414.
76
Scovazzi, above n 75, 17.
77
UNESCO Convention Art 9(5).
78
Rau, above n 3, 415; O'Keefe, above n 56, 82.
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While Article 9(1)(b)(i) utilises the nationality and flag state jurisdiction, Article
9(1)(b)(ii) is delphic. It is unclear whether the obligation is imposed pursuant to the
personality and flag state jurisdiction principles or by the coastal state to foreign
vessels, effectively constituting an expansion of the coastal state's jurisdiction
over the EEZ/continental shelf.79 Although last minute proposals by France,
Russia, the UK and the USA explicitly excluding the latter interpretation were
unsuccessful, the travaux préparatoires and the intention of the drafters support
the former interpretation.80 However, such interpretation seems to run contrary
to the plain wording of the chapeau of Article 9(1)(b), given that a coastal state
cannot operate in another state's EEZ or continental shelf; only a flag state can in
these maritime zones.
UNESCO Convention Article 10 establishes a system of consultations.
According to Article 10(3):
Where there is a discovery of underwater cultural heritage or it is
intended that activity shall be directed at underwater cultural heritage in a State Party's exclusive economic zone or on its continental
shelf, that State Party shall:
(a) consult all other States Parties which have declared an interest
under Article 9, paragraph 5, on how best to protect the underwater
cultural heritage;
(b) coordinate such consultations as `Coordinating State', unless it
expressly declares that it does not wish to do so, in which case
the States Parties which have declared an interest under Article 9,
paragraph 5, shall appoint a Coordinating State.
Thus, coastal states are effectively upgraded to `coordinating states' regarding
UCH found in their EEZ or on their continental shelf. Article 10(5) further
specifies the `Coordinating State' concept. Its main role, acting `on behalf of the
States Parties as a whole', is to implement measures adopted by the consulting
states; to issue the relevant authorisations and conduct preliminary research;
and to issue the relevant preliminary research authorisations, while informing
79
80

O'Keefe, above n 56, 83.
Garabello, above n 60, 144–5; G Carducci, `The Expanding Protection of Underwater Cultural
Heritage: The New UNESCO Convention versus Existing International Law' in G Camarda &
T Scovazzi (eds), The Protection of the Underwater Cultural Heritage: Legal Aspects (2002) 135, 198;
Scovazzi, above n 75, 18.
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other state parties via the UNESCO Director-General.81 Finally, Article 10(4),
which Scovazzi characterises as the `cornerstone' of the UNESCO Convention,
provides that the `Coordinating State' can adopt provisional measures for the
protection of UCH found in the EEZ/continental shelf and may request other
states' assistance for doing so.82 However, the coordinating state could impose
provisional measures without cooperation through consultation, if necessary for
the prevention of immediate danger and the protection of UCH.83
Regarding UCH found in the Area, the UNESCO Convention contains
similar provisions, for notification, consultation and adoption of provisional
measures, which are found in Articles 11 and 12. Again, states with a `verifiable
link' and a declared interest under Article 11(4) participate in the cooperation
process. The main two differences are that the `co-ordinating state' is not
the coastal state but rather one appointed after consultations by states having
declared an interest under Article 11(4), while the International Seabed Authority
(ISBA) is notified and participates in the consultations.84
The UNESCO Convention also contains more general and technical obligations that are not directly related to the LOS. Article 19 contains two main obligations: cooperation in the management of UCH and information sharing.85 Article 21 also contains an obligation of cooperation in training in underwater archaeology and technology transfer, which was absent in the ILA Draft, while Rule 8 of
the Annex to the UNESCO Convention provides for international cooperation in
the exchange of the archaeologists and other relevant professionals.86 However,
without further guidance it is difficult to identify the normative implications of
the duty to cooperate and more specifically how a state can be in breach thereof.

2.3 Ad hoc agreements
Apart from the UNESCO Convention, which sought to holistically address the
issue of UCH protection, states have also concluded ad hoc agreements. Ad hoc
agreements deal with specific UCH sites or objects. They can be classified in
two categories: agreements that they cover UCH situated in the territorial sea
of a state party, and agreements that deal with UCH found in areas where state
81

UNESCO Convention Art 10(5) and 10(6).
Scovazzi, above n 29, 132.
83
UNESCO Convention Art 10(4).
84
Ibid, Art 12(2).
85
Ibid, Art 19(1) and 19(2).
86
Garabello, above n 60, 167.
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parties do not enjoy sovereignty. The latter poses greater problems and raises
more questions relating to the LOS framework.

2.3.1 Agreements covering UCH under sovereignty of state parties
A prominent example of ad hoc cooperation is the Agreement between Australia
and the Netherlands concerning UCH remains of ships belonging to the Dutch
East India Company, which was incorporated into Australian legislation.87
However, it is unclear whether it applies only to the territorial sea in conformity
with the UNCLOS, or to the EEZ/continental shelf as well, like relevant domestic
legislation.88 The treaty provides for the recognition of mutual interest and the
creation of a joint committee trusted with the protection and management of
the shipwrecks.89 The wreck of HMS Birkenhead off the coast of Cape Town,
is covered by an agreement between South Africa and the UK providing for a
cooperative framework for salvage operations and distribution of finds, based on
equality, cooperation and consultations.90 The wreck of the Confederate CSS
Alabama sunk in the English Channel was also subject to an agreement between
France and the USA.91 Cooperation was materialised by the establishment of
a joint scientific committee responsible for the wreck.92 A system of prior
notification and consultation is created in lieu of unilateral actions.93
Another example of bilateral cooperation is the treaty between France and
the USA concerning the wreck of La belle, a French ship of Louis XIV sunk off the
coast of Texas.94 Galenskaya also mentions an agreement between the UK, France
87

Agreement between Australia and the Netherlands concerning Old Dutch Shipwrecks, and
Arrangement, 6 November 1972, [1972] ATS 18; HSA Schedule 1; B. Jeffrey, `Australia' in S
Dromgoole (ed), The Protection of the Underwater Cultural Heritage: National Perspectives in light
of the UNESCO Convention 2001 (2006) 1, 3.
88
C Johnson, `The Agreement between Australia and the Netherlands concerning Old Dutch
Shipwrecks' in Camarda & Scovazzi (eds), above n 116, 22; Dromgoole, above n 3, 82; HSA Part
II; Jeffrey, above n 87, 12.
89
Old Dutch Shipwrecks Agreement Art 4; Johnston, above n 88, 23–5.
90
Exchange of Notes Constituting an Agreement between the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of the Republic of South Africa
regarding the salvage of HMS Birkenhead, 27 September 1989, [1990] UKTS 3.
91
Agreement between the Government of the French Republic and the Government of the United
States of America concerning the wreck of the CSS Alabama, 3 October 1989, TIAS 11687.
92
Ibid, Arts 1, 2, 4, 5.
93
Ibid, Arts 2, 3; G. Acquaviva, `The case of the Alabama. Some remarks on the Policy of the United
States towards Underwater Cultural Heritage' in Camarda & Scovazzi (eds), above n 80, 31, 46–7.
94
Agreement regarding the wreck of La Belle (France-USA), 1 April 2003, Journal officiel de la
République française no 144, 24 June 2003, 10560.

580

Michail Risvas

and Egypt over Napoleonic Wars shipwrecks in Aboukir Bay, according to which
all the treasures lifted from the seabed would be transferred to the ownership of
Egypt, but other finds would be divided between the two states.95 Agreements can
also cover historic wrecks not yet discovered, such as the Canada-UK agreement
on HMS Erebus and HMS Terror.96
Finally, two more agreements must be mentioned: the HMS Spartan Agreement relating to a WW2 cruiser, and the MS Estonia agreement, dealing with the
liners' wreck.97 Although both were concluded shortly after the ships were sunk
and they were considered maritime graves rather than UCH sites, they reinforce
an international trend for cooperation in shipwrecks' protection.

2.3.2 Agreements covering UCH beyond state-parties' sovereignty
The most famous example of ad hoc cooperation is the Titanic Agreement, which
exemplifies cooperation envisaged in UNCLOS Article 303(1) and the UNESCO
Convention.98 The treaty was negotiated between Canada, France, the UK
and the USA, but signed and ratified so far only by the UK and the USA.
Emerging partly as a response to private salvage operations, which generated a
rich litigation history before US courts, the agreement specifically addresses the
RMS Titanic wreck.99 Under Article 5 of the Agreement, state parties are obliged
to exchange information, cooperate and consult each other before adopting any
measure for the protection of the wreck based on the nationality, territoriality
and flag state jurisdiction.100
95

L Galenskaya, `International co-operation in cultural affairs' (1986) 198 Hague Recueil 265, 300–2.
Memorandum of Understanding Between the Government of Great Britain and Canada
Pertaining to the Shipwrecks HMS Erebus and HMS Terror, 5, 8 August 1997, in Camarda &
Scovazzi (eds), above n 80, 442.
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2003 Agreement Concerning the Shipwrecked Vessel RMS Titanic (US–UK), 6 November 2003,
[2003] UKTS 4; S Dromgoole, `The International Agreement for the Protection of the Titanic:
Problems and Prospects' (2006) 37 Ocean Development & Int L 1, 17, 19.
99
M Leigh Miller, `Underwater Cultural Heritage: Is the Titanic Still In Peril As Courts Battle Over
The Future of the Historic Vessel?' (2006) 20 Emory ILR 345, 369; see also RMS Titanic, Inc v
Haver, 171 F.3d 943 (4th Cir, 1999); RMS Titanic, Inc v Wrecked & Abandoned Vessel believed to be the
RMS Titanic, 286 F.3d 194 (4th Cir, 2002); RMS Titanic, Inc v Wrecked & Abandoned Vessel believed
to be the RMS Titanic, 435 F.3d 521 (4th Cir, 2006); J Nafziger, `The Evolving Role of Admiralty
Courts in Litigation Related to Historic Wrecks' (2003) Harv ILJ 251.
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It should be also noted that UCH provisions can be included in bilateral
agreements that do not deal exclusively with UCH. The Torres Strait Treaty
stipulates in Article 9(2) that:
if a wreck of historical or special significance to a Party is located or
found in an area between the two countries under the jurisdiction
of the other Party, the Parties shall consult with a view to reaching
agreement on the action, if any, to be taken with respect to that
wreck.101
The duty to cooperate, as defined in the Torres Strait Treaty is not limited to
the territorial sea but rather covers the continental shelf as Australia asserts
jurisdiction over UCH in the continental shelf.102
Finally, the relatively limited state practice, especially beyond the territorial sea, renders any discussion about formation of customary law rather premature.103

3

The duty to cooperate for the protection of UCH:
problems and prospects

3.1 Current problems
Three major problems in relation to the duty to cooperate for the protection
of UCH de lege lata will be identified: the inconclusive formulation of the duty
to cooperate under the UNCLOS; the controversial character of the UNESCO
Convention, which hinders its wide acceptance/ratification; and the scarcity of
existing ad hoc agreements.

3.1.1 The UNCLOS: a general and inconclusive framework
The explicit recognition of a legal duty to cooperate for the protection of the
UCH in the `constitution of the oceans', ratified by 164 States and the EU,
101

Treaty between Australia and the Independent State of Papua New Guinea concerning
sovereignty and maritime boundaries in the area between the two countries, including the area
known as Torres Strait, and related matters, 18 December 1978, 18 ILM 291, Art 9(2).
102
HSA ss 4A, 5, 6, 7, 17.
103
Boesten, above n 28, 59–60.
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carries significant symbolic value.104 However, in practical terms, although the
protection of UCH is arguably one of the objectives of the LOS, UNCLOS Article
303 seems to undermine this objective.105 Laconically put, the provision `does not
say very much'.106 It is not clear at all what this duty to cooperate means and what
obligations, if any, it entails for states.107 Due to its very vague wording, it has
been suggested that it lacks `any significant normative content'.108 It is indicative
of the incompleteness of the UNCLOS provisions that, upon ratification of
the UNCLOS, the Netherlands declared that `there may be a need to further
develop, in international cooperation, the international law on the protection of
the underwater cultural heritage'.109 Things are even more complicated, as states
with a link to particular UCH are not easily identifiable. Therefore, it is not even
clear which states are going to cooperate.
In particular, there is a widespread consensus that there is a legal vacuum
concerning UCH situated in the EEZ/continental shelf under the UNCLOS.110
This legal vacuum is further exacerbated by the fact that analogies from other
cooperative regimes and mechanisms within the EEZ cannot be drawn, in
contrast with the territorial sea.111 The differentia specifica is that in other fields,
104

`Statement by Tommy T B Koh, President of the Third United Nations Conference on the
Law of the Sea (6, 11 December 1982)', UNOLOS Division for Ocean Affairs and the Law of the
Sea <www.un.org/Depts/los/convention_agreements/texts/koh_english.pdf> [accessed 27 July
2013]; `Chronological lists of ratifications of, accessions and successions to the Convention and
the related Agreements as at 09 August 2013', UNOLOS Division for Ocean Affairs and the Law of
the Sea <www.un.org/Depts/los/reference_files/chronological_lists_of_ratifications.htm> [accessed 27 July 2013].
105
GA Res 60/30(2005) para 7; GA Res 64/71(2009) para 7; GA Res 65/37(2010) para 78; Strati,
above n 7, 224; but cf. T Scovazzi, `A Contradictory and Counterproductive Regime' in Garabello
& Scovazzi (eds), above n 60, 3, 4.
106
Ibid.
107
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States Parties'; see Y J Zhao, `The relationships between three multilateral regimes concerning the
Underwater Cultural Heritage' in J Nafziger & T Scovazzi (eds), The Cultural Heritage of Mankind
(2008) 601, 606.
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`sweeping conceptual generalities of article 149'; see Oxman, above n 16, 362. Arend also finds
UNCLOS Art 303 clearer than Art 149: above n 11, 801.
109
`Declaration by the Netherlands upon ratification of the UNCLOS' (UNOLOS Division for
Ocean Affairs and the Law of the Sea, 28 June 1996) <www.un.org/Depts/los/convention_agree
ments/convention_declarations.htm> [accessed 27 July 2013].
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in the EEZ of a third country; see Scovazzi, above n 29, 124, 126-127.
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such as environmental protection or conservation of living resources, coastal
states' jurisdiction exists in the first place within the EEZ, which is not the case
with UCH.112 The same applies in relation to the continental shelf.
Likewise, the ambiguity of Article 149, the failure to designate a specific regulatory authority, the absence of state practice and the fact that most archaeological and historical objects are not found in the Area but in other maritime zones,
render the duty to cooperate in the Area rather impractical.113

3.1.2 The UNESCO Convention: a controversial regime
Turning to the UNESCO Convention, the major issue is the controversy over its
compatibility with the UNCLOS. UNCLOS Article 303(4) allows for the conclusion of specialised treaties.114 However, UNCLOS Article 311 which governs the
latter's relation to other international agreements, limits states parties' capacity
to conclude agreements modifying or suspending the operation of the UNCLOS
by laying down strict conditions. The most important requirements are that the
new agreement must not be incompatible with the effective execution of the object and purpose of UNCLOS and it must not affect the enjoyment by other state
parties of their rights or the performance of their obligations under the UNCLOS.115 These limitations do not apply to the UNESCO Convention by virtue of
UNCLOS Article 311(5) which `does not affect international agreements expressly
permitted or preserved by other Articles of this Convention'.
Nevertheless, questions about the compatibility of the UNESCO Convention
with the UNCLOS are pivotal for two reasons. First, the UNESCO Convention
twice `declares its loyalty' to the UNCLOS:116
operate in Marine Scientific Research and the Conservation of Marine Living Resources'(2005)
65 ZaöRV 937.
112
See UNCLOS Art 56.
113
Arend, above n 11, 791–3; Strati, above n 9, 877–9; Oxman, above n 21, 240; Nevertheless, due
to technological progress shipwrecks are becoming more and more accessible; see Roderick
Mather, `Technology and the Search of Shipwrecks' (1999) 30 J of Maritime Law & Commerce
176, 184. It is estimated that 98% of the sea bed is accessible; see E O'Hara, `Maritime and Fluvial
Cultural Heritage' in Report of Committee on Culture and Education, Parliamentary Assembly of
the Council of Europe, Doc 8867, 12 October 2000, para 3.4.3.
114
M Giorgi, `Underwater Archaeological and Historical Objects' in R J Dupuy & D Vignes (eds), A
Handbook on the New Law of the Sea, vol 1 (1991) 561, 573.
115
UNCLOS Art 311(3).
116
Y Dinstein, `The Interaction between Customary International Law and Treaties' (2006) 322
Hague Recueil 243, 391.
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Nothing in this Convention shall prejudice the rights, jurisdiction
and duties of States under international law, including the United
Nations Convention on the Law of the Sea. This Convention shall be
interpreted and applied in the context of and in a manner consistent
with international law, including the United Nations Convention on
the Law of the Sea.117

Second, despite the lip service paid to the UNCLOS, the controversy created
undermines the UNESCO Convention's raison d'être. Although one of the
primary objectives of the UNESCO Convention was to create a legal framework
of cooperation by fleshing out UNCLOS Article 303(1), this effort has not been
crowned with success. The international community has not wholeheartedly
endorsed the new convention. It is highly indicative of its tepidness that the
convention was adopted by vote (87 in favour, 4 against, and 15 abstentions)118 and
not by consensus, by now the standard way of adopting treaties.119 Furthermore,
the UNESCO Convention has been ratified by only 42 states, including two
land-locked states.120 Likewise, the UN General Assembly in its annual resolution
concerning Oceans and the LOS simply refers to the UNESCO Convention,
while in some resolutions it is not even mentioned.121
What lies at the heart of the controversy is the way that the duty to cooperate
is fleshed out by the UNESCO Convention in Articles 9 and 10 regarding the
EEZ and the continental shelf.122 This was the most controversial issue during
the negotiations of the UNESCO Convention and Articles 9 and 10 have been
117
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subjected to severe criticism.123 The `constructive ambiguity' of Article 9, albeit
a necessary compromise, seems to depart from the UNCLOS.124 This could
prevent states from ratifying the Convention and undermines its effectiveness.125
For some states, like Norway and Russia, the coordination regime was excessive,
jeopardising the freedom of the high seas, while for others, like Greece, it was
inadequate, falling short of the desired expansion of coastal state jurisdiction.126
The UNESCO attempt at finding a middle ground failed to satisfy either group
of states. Russia also maintained during the negotiations that cooperation in
EEZ/continental shelf was not fully compatible with UNCLOS Article 303(1).
Moreover, UCH found in the Area are to be reported to the ISBA although the
latter lacks the competence to regulate or even to supervise UCH found in the
Area.127
As a result, obligations of cooperation contained in the UNESCO Convention which lie arguably outside the jurisdictional framework of the UNCLOS are
opposable only vis-à-vis the 45 states parties to the UNESCO Convention. Thus,
not only is the UNESCO Convention binding upon relatively few states, but it
also seems unlikely that its provisions concerning cooperation could acquire customary status in the near future, bearing in mind states' views.
Beyond the controversy and its normative implications, there are other
practical drawbacks of the UNESCO Convention. The consultation mechanism
based on cooperation is accused of being not only `bureaucratic and potentially
time consuming' but also ineffective, as states often have conflicting views.128
Requiring all states with a verifiable link to cooperate in all UCH cases could
be arduous. If all states had the opportunity to participate, the cooperative
mechanism would become even more cumbersome.129
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3.1.3 The ad hoc agreements: a shattered web
Both the UNCLOS and the UNESCO Convention encourage the conclusion
of ad hoc agreements.130 The latter requires these agreements to be in full
conformity with its provisions, but agreements concluded before the adoption
of the UNESCO Convention are unaffected.131 As far as their relationship to the
former is concerned, ad hoc agreements can be also considered as agreements
expressly permitted UNCLOS Article 303(4) and therefore exempted from the
strict requirements of compatibility with the UNCLOS imposed by UNCLOS
Article 311.
The ad hoc agreements are important, but they concentrate on specific
sites, such as the Titanic Agreement, or groups of sites, such as the Old
Dutch Shipwrecks Agreement. Since they are scarce, they cannot provide a
comprehensive solution to the problem of UCH protection. What is more, as they
are not opposable to third parties, they can be useful for shipwrecks situated in the
territorial sea, internal or archipelagic waters of a coastal state, but they are not
relevant for wrecks situated in the contiguous zone, the EEZ and the continental
shelf, as coastal states' rights over UCH in these maritime zones are contested.
For these reasons they constitute a shattered web of obligations of cooperation.
To sum up, the key problems of the current legal framework of the duty to
cooperate are: (a) the UNCLOS provisions are general, programmatic and do not
impose concrete obligations of cooperation; (b) the UNESCO Convention is only
ratified by 41 states and it is not opposable to third states, while very important
states for UCH are not parties; and (c) ad hoc agreements, while useful, are scarce
and do not regulate UCH holistically.

3.2

Possible solutions

While there is no easy solution to complicated and endemic problems, I would like
to suggest three possible initiatives that could flesh out of the duty to cooperate
more effectively and thus contribute to the UCH protection. The first is the
creation of regional agreements; the second is a new convention; and the third
is the proliferation of ad hoc agreements. These agreements woud be based on
port states jurisdiction, nationality and flag state jurisdiction and territoriality
jurisdiction respectively.
130
131

UNCLOS Art 303(4); UNESCO Convention Art 6(1).
UNESCO Convention Art 6(3).
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3.2.1 A regional approach
Although an attempt to develop a European convention on UCH failed during
the 1980s, it seems that regionalism is regaining its momentum. Particularly in
the Mediterranean, a regional agreement dealing with UCH has long been on
the drawing board. The 2001 Syracuse Declaration 2001 emphasised cooperation
through a regional convention, the promotion of bilateral and multilateral ad hoc
agreements and the creation of a Mediterranean museums' network.132 Based on
the 2001 Declaration, Italy informally proposed a draft regional convention for
the protection of UCH in 2003, in an attempt `to overcome the concerns felt by
some Mediterranean States with respect to the universal convention'.133 Outside
the Mediterranean region, Forrest advocates a regional agreement in Southern
Africa for cooperation towards UCH protection.134
Regional cooperation could also avoid the dangers of a universal approach.
States that share similar conditions and interests, particularly those adjacent to
a closed or semi-closed sea, are in a better position to cooperate.135 Moreover,
a regional agreement providing for information sharing and based on port
jurisdiction could create a protective web.136 States could impose conditions
or close their ports to ships allegedly engaged in activities detrimental to the
protection of UCH. If all or nearly all Mediterranean states were parties to such a
convention, incidents like Robert Ballard's expeditions in 1997–1998 of the coast
off Sicily could be easily prevented, while also avoiding the threat of `creeping
jurisdiction'.137
It is true that the UNESCO Convention also makes use of port state
132

Siracusa Declaration on the Submarine Cultural Heritage of the Mediterranean Sea, 10 March
2001, in Camarda & Scovazzi (eds), above n 80, 448–9.
133
R Garabello, `Sunken warships in the Mediterranean. Reflections on some relevant examples in
state practice relating to the Mediterranean Sea' in T Scovazzi (ed), La protezione del patrimonio
culturale sottomarino nel mare Mediterraneo (2004) 171, 197; see also T Scovazzi, `Un Futuro Accordo
sulla protezione del Patrimonio Culturale Sottomarino del Mediterraneo' in T Scovazzi (ed), La
protezione del patrimonio culturale sottomarino nel mare Mediterraneo (2004) 157, 162–3.
134
C Forrest, `South Africa' in Dromgoole (ed), above n 87, 247, 269.
135
A Gonzáles, `The Shades of Harmony: Some Thoughts on the Different Contexts that Coastal
State face as regards the 2001 Underwater Cultural Heritage Convention' in B Hoffman (ed), Art
and Cultural Heritage, Law, Policy and Practice (2006) 308, 310.
136
Nicaragua, above n 45, 111–12; Churchill & Lowe, above n 35, 61–4. Cf. Saudi Arabia v Arabian
American Oil Co (1963) 27 ILR 117, 212; Convention and Statute on the International Regime of
Maritime Ports, 9 December 1923, 58 LNTS 285; V Lowe, `The Right of Entry into Maritime
Ports in International Law' (1977) 14 San Diego LR 597.
137
Scovazzi, above n 17, 83.
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jurisdiction, nationality and flag state jurisdiction.138 However, other more
controversial provisions of the UNESCO Convention prevent ratification and
render ineffective the uncontroversial provisions. If a regional agreement
focused on port state jurisdiction, it would more easily be accepted. In other
words, a different way of cooperation, moving beyond the `creeping jurisdiction'
controversy (i.e. whether or not the coastal state should play a role in UCH
protection in the EEZ and the continental shelf) could be more effective.

3.2.2 A new convention
A new agreement could provide for inspection for illicit trafficking in underwater
antiquities in zones beyond coastal states jurisdiction based on the flag state
jurisdiction. Fleshing out the duty to cooperate in such a way would be clearly
infra legem and thus more easily and widely accepted by states, as it would appease
fears of creeping jurisdiction. This approach is not unprecedented in the LOS
context; it already happens with regard to drug trafficking.Similar to matters
relating to UCH, the UNCLOS only provides an obligation of cooperation to
tackle drug trafficking.139 However, as the consent of the flag state is necessary,
states have concluded multilateral, regional and bilateral (often called `ship-rider')
agreements, which make provision for the boarding of ships suspected to be
involved in drug trafficking, in order not to be obliged to seek ad hoc expression
of consent on behalf of the flag state.140 The same rationale lies behind bilateral
138

UNESCO Convention Art s15 and 16.
UNCLOS Art 108; M Gavouneli, Functional Jurisdiction in the Law of the Sea (2007) 29; GA Res
64/71 (2009) para 90. On the PSI, see generally N Klein, Maritime Security and the Law of the
Sea (2011) 193ff; D Guilfoyle, Shipping Interdiction and the Law of the Sea (2012) 232ff; F Spadi,
`Bolstering the Proliferation Security Initiative at Sea: A Comparative Analysis of Ship-boarding
as a Bilateral and Multilateral Implementing Mechanism' (2007) 75 Nordic JIL 249.
140
An example of a multilateral agreement is the United Nations Convention Against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances, 20 December 1988, 1582 UNTS 165, Art 17,
which establishes obligations of cooperation in Art 17, but does not provide general ex ante
authorization for boarding; regional examples include theAgreement Concerning Co-operation
in Suppressing Illicit Maritime and Air Trafficking in Narcotic Drugs and Psychotropic
Substances in the Caribbean Area, in V Lowe & S Talmon, The Legal Order of the Oceans: Basic
Documents on the Law of the Sea (2009) 789; an example of a bilateral treaty is the Agreement
between the Government of the United States of America and the Government of Antigua and
Barbuda concerning maritime counter-drug operations, 19 April 1995, amended by exchange
of notes in 1996, further amended by the 2003 Protocol. For all maritime drug trafficking
agreements and Memoranda of Understanding signed by the USA, see `List of maritime counter
narcotics law enforcement agreements signed by the United States as of August 2005', US
Department of State <http://www.state.gov/s/l/2005/87199.htm> [accessed 27 July 2013]. See also
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agreements concluded pursuant to the Proliferation Security Initiative (PSI) and
Article 8bis of the 2005 Protocol to the Convention for the Suppression of 1988
Unlawful Acts of Violence Against the Safety of Maritime Navigation.141
However, it should be emphasised that negotiation of and reaching agreement on a new convention could prove particularity difficult. While a new specialised convention could address some of the problematic and thorny questions
concerning UCH, it is debatable whether this would constitute a realistic option.

3.2.3 More ad hoc agreements
The proliferation of ad hoc agreements is another way of strengthening cooperation for the UCH protection, with the caveat that they should not move outside
the established legal framework and should not advance claims that could be regarded as `creeping jurisdiction'. Thus, they could contribute more broadly to the
protection of the most significant sites and, if generalised, could possibly lead to
the creation of customary rules in the long run.
The Old Dutch Shipwrecks Agreement was mentioned during the UNESCO
negotiations and was recommended as a basis for other agreements.142 Finally,
negotiations for the conclusion of new agreements are ongoing, like those
between Australia and Turkey concerning the wreck of the WW1 Australian
submarine AE2 in Gallipoli or between Australia and the UK concerning old
British shipwrecks.143
It should be noted that neither regional nor bilateral agreements are a
panacea. They will not lead overnight to the creation of comprehensive and
generally accepted legal framework, since cooperation obligations contained
therein will bind only state parties. Furthermore, their application could be
done under different standards, as there are no generally accepted international
standards, apart from those contained in the Annex of the UNESCO Convention
which bind only state parties.
Medvedyev et al v France [2008] 3394/03, para 59; Medvedyev et al v France [2010] 3394/03, para
97 (GC).
141
See, respectively, Interdiction Principles for the Proliferation Security Initiative 2003, in Lowe
& Talmon, above n 140, 803; 10 March 1988, 1678 UNTS 222; 10 March 1988, 1678 UNTS 221.
142
Johnston, above n 88, 22–3.
143
Garabello, above n 133, 178; M Staniforth, `Australian approaches to shared heritage: Royal
Navy vessels in Australian waters', English Heritage, <http://www.english-heritage.org.uk/publi
cations> [accessed 27 July 2013].
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Conclusions

The above analysis has showed that the legal framework of cooperation in UCH
matters is incomplete, mainly because (1) the relevant UNCLOS provisions are
highly abstract; (2) the substantially more specific provisions of the UNESCO
Convention are controversial and do not bind but a few states; and (3) ad hoc
agreements are relatively few. Since a global, wholehearted endorsement of the
UNESCO Convention remains merely a remote possibility—the reasons that
originally prevented it are still present—this article made other proposals to
flesh out the duty to cooperate imposed by the UNCLOS. Those include but
are not limited to regional conventions and possibly a new convention avoiding
controversies à la UNESCO Convention, making use of flag and port state
jurisdiction as well as the proliferation of bilateral agreements.
A final point must be emphasised. The above suggestions try to move beyond
some controversies that have plagued UCH discourse for a long time. However,
these proposals are not necessarily antithetical and ipso facto antagonistic to the
UNESCO Convention. At the end of the day, states are the ultimate rule-makers
in public international law and history shows that what is currently controversial
can be acceptable after some time. As the ancient Greek dramatist Menander
eloquently put it `time grows a scrupulous judge'.144

144

J M Edmond (tr), The Fragments of Attic Comedy, vol 3b (1961) 953.

DOI: 10.7574/cjicl.02.03.114
Cambridge Journal of International and Comparative Law (2)3: 591–611 (2013)

Interpretation of UNCLOS Article 76
and the Negative Recommendation
of the Commission on the Limits of
the Continental Shelf on Ascension
Island: Is the United Kingdom Stuck
with It?
Andrew Serdy*
Abstract
The 2010 recommendation to the United Kingdom is to date the
only one the Commission on the Limits of the Continental Shelf has
made to any submitting State for the outer limit of the continental
shelf not to run beyond 200 nautical miles from the baseline. On its
face the rationale for the recommendation appears defensible since
the predominantly geomorphological approach to UNCLOS Article
76 on which it depends is one that it was open to the Commission to
take, even if other interpretations are possible. The UK's criticism
of the Commission for thereby exceeding its mandate is groundless,
as Article 76 forces that role on it; the disagreement is about
application rather than interpretation. But the UK has also hinted
at flaws in the process by which the recommendation was reached,
quoting from the written interactions between its delegation and
the subcommission that examined its submission. As the UK has
limited options if it still believes itself entitled to a continental shelf
beyond 200 nautical miles around Ascension Island, coy hints of
procedural irregularity potentially undermining the legitimacy of
the negative recommendation are unlikely to be enough to persuade
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other States not to challenge its assertions of sovereign rights despite
it. This might require preparedness to release the full record of its
correspondence with the Commission to show that its grievance is
soundly based, or turning to the States Parties for a collective view
on the matter.
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1

Introduction

The 2010 recommendation by the Commission on the Limits of the Continental
Shelf (CLCS or Commission) to the United Kingdom in respect of Ascension Island1
is the only one the Commission has made to date for the outer limit of the
submitting state's continental shelf not to run beyond 200 nautical miles (nm)
from the baseline. On its face the rationale for the recommendation appears
defensible, since the predominantly geomorphological approach to Article 76 of
the United Nations Convention on the Law of the Sea2 (UNCLOS) on which it
depends is one that was open to the Commission to take. The UK, however, has
criticised the Commission for exceeding its mandate by purporting to interpret
Article 76. It has also hinted at flaws in the process by which the recommendation
was reached, quoting from the written interactions between its delegation and the
subcommission that examined its submission.3 This article investigates whether
1

2
3

Summary of Recommendations of the Commission on the Limits of the Continental Shelf in regard to the Submission made by the United Kingdom of Great Britain and Northern Ireland in respect of Ascension Island on 9 May 2008, 15 April 2010, <www.un.org/depts/los/clcs_new/subm
issions_files/gbr08/gbr_asc_isl_rec_summ.pdf> [accessed 5 April 2013] (Ascension Island Recommendations).
United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNTS 3.
Paper Summarising the Presentation by the United Kingdom of Great Britain and Northern Ireland to the Commission on the Limits of the Continental Shelf on Points of Legal
Interpretation, 12 April 2010, attached to Note No 08/11, 11 January 2011, addressed to the
Secretary-General of the United Nations by the Permanent Mission of the United Kingdom
of Great Britain and Northern Ireland (UK Paper), <http://www.un.org/depts/los/clcs_new/sub
missions_files/gbr08/gbr_nv_11jan2011.pdf> [accessed 8 April 2013]. The detailed examination
of submissions is delegated to subcommissions, whose draft recommendations are transmitted
to the full Commission where a two-thirds majority is required to adopt them: Annex II to UNCLOS Annex II, Arts 5 and 6(1) and (2).
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or not the criticism is sound, and the limited options the UK has if it still believes
itself entitled to a continental shelf beyond 200 nm around Ascension Island. It
begins by setting out the content of the relevant provisions of UNCLOS, and
then examines more closely the nature of the disagreement between the UK and
the Commission. Attention then moves to whether there are any procedural
shortcomings in the way the Commission arrived at its recommendation, and
the obstacles, including a recent judgment of the International Tribunal for the
Law of the Sea (ITLOS), in the way of the UK turning these to its advantage in
order to obtain a better outcome.
The arguments put forward below are necessarily rather tentative because
much of them involves reading between the lines of a document published on
the Commission's website in January 2011 at the UK's request,4 attached to
a diplomatic note sent to the UN Secretary-General. Prompted by the UK's
disappointment at the recommendation denying that Ascension Island met the
conditions to generate any continental shelf beyond 200 nm,5 the document is
a summary of the UK's presentation to the full Commission on `points of legal
interpretation'. This was presented to the Commission during its consideration
of the subcommission's draft recommendations, and shortly before it adopted
its own recommendations.6 It quotes from a number of documents of the
subcommission leading up to and including its draft recommendations to the full
Commission.
Since interactions between the CLCS and submitting states are not usually
made public,7 the situation is a prime illustration of what a former Legal Ad4
5
6

7

UK Paper, above n 3.
Ascension Island Recommendations, above n 1, 15 (paras 53–54).
Rules of Procedure of the Commission on the Limits of the Continental Shelf, UN Doc
CLCS/40/Rev.1, 17 April 2008, Annex III (Modus operandi for the consideration of a submission
made to the Commission on the Limits of the Continental Shelf), rule 15 (1bis) of which lays down
that the submitting state should be given such an opportunity.
An exception is the full recommendations in reaction to Ireland's partial submission, to which
the questions from the subcommission and the responses of the Irish delegation are (separately)
annexed: Recommendations of the Commission on the Limits of the Continental Shelf in regard to the Partial Submission made by Ireland on the Proposed Outer Limit of its Continental Shelf beyond 200 Nautical Miles in the Area Abutting the Porcupine Abyssal Plain, 25
May 2005, <http://www.un.org/depts/los/clcs_new/submissions_files/irl05/irl_rec.pdf> [accessed 3 January 2013]. Some states have been prepared to release the full recommendations
received from the CLCS, rather than just their executive summary, such as New Zealand:
Recommendations of the Commission on the Limits of the Continental Shelf (CLCS) in regard to the Submission made by New Zealand, 19 April 2006, <http://www.mfat.govt.nz/down
loads/global-issues/cont-shelf-recommendations.pdf> [accessed 3 January 2013]. An inter-
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viser in the Foreign and Commonwealth Office has described as the `invisible
conduct' of states forming part of the `secret life' of international law, which can
nonetheless, from its visible effects, be `deduced and identified'.8 There is accordingly some risk of factual error vitiating some or all of the conclusions reached
below by inferring from the limited public record what might actually have happened, and the author would welcome either confirmation or corrections from
any reader with first-hand knowledge of the interactions concerned.9

2

Background

Under Article 76, paragraph 1, of UNCLOS, the outer limit of a state's continental
shelf is defined by reference to `the outer edge of the continental margin', or
alternatively is set at `200 nautical miles from the baselines from which the
breadth of the territorial sea is measured where the outer edge of the continental
margin does not extend up to that distance'.
The term `continental margin' is defined in paragraph 3 of the same Article
as `compris[ing] the submerged prolongation of the land mass of the coastal state,
and consists of the sea-bed and subsoil of the shelf, the slope and the rise'. It adds
by way of clarification that this `does not include the deep ocean floor with its
oceanic ridges or the subsoil thereof'.
Contrary to the apparent implication of paragraph 1, however, the outer
limit of the continental shelf does not in fact coincide exactly with the edge of
the continental margin when this lies over 200 nm from the baseline. This is
made clear in paragraph 2 of Article 76, which points to a more precise formula

8
9

mediate case is that of Australia: Recommendations of the Commission on the Limits
of the Continental Shelf (CLCS) in regard to the Submission made by Australia (Recommendations to Australia), 15 November 2004, <http://www.un.org/depts/los/clcs_new/submissions_fi les/aus04/Aus_Recommendations_FINAL.pdf> [accessed 2 January 2013], where the
existence of Annex IV, `Communications between the Subcommission and the Delegation of
Australia', is disclosed, but this annex is not posted on the website `for technical reasons':
<http://www.un.org/depts/los/clcs_new/submissions_fi les/submission_aus.htm> [accessed 2
January 2013]; a reasonably informative list of the documents generated has however been posted
as part of Annex I: <http://www.un.org/depts/los/clcs_new/submissions_files/aus04/list-ofmaterial-sessions.pdf> [accessed 2 January 2013].
D Bethlehem, `The Secret Life of International Law' (2012) 1 CJICL 23, 29–31 and 36.
The author made the same plea when presenting this paper on the occasion mentioned above n *,
but neither confirmation nor an alternative version of events was proffered by any of the several
members of the audience who had such knowledge; no firm conclusion either way should be
drawn from their silence.
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elsewhere in the same Article: the shelf `shall not extend beyond the limits
provided for in paragraphs 4 to 6'. Paragraphs 5 and 6 are constraining provisions
of only tangential relevance to the present discussion,10 but subparagraph 4(a)
specifies that the coastal state has a choice between placing the outer limit along
either:
(i) A line delineated in accordance with paragraph 7 by reference
to the outermost fixed points at each of which the thickness of
sedimentary rocks is at least 1 per cent of the shortest distance from
such point to the foot of the continental slope; or
(ii) A line delineated in accordance with paragraph 7 by reference to
fixed points not more than 60 nautical miles from the foot of the
continental slope.
Common to these alternatives are the concepts of `the foot of the continental
slope' as the starting point, which subparagraph 4(b) defines `[i]n the absence of
evidence to the contrary […] as the point of maximum change in the gradient at
its base'. A cross-reference to paragraph 7 of Article 76 gives further detail on the
construction of the outer limit line by instructing the coastal state to delineate the
outer limits of its continental shelf beyond 200 nm from its baseline `by straight
lines not exceeding 60 nautical miles in length, connecting fixed points, defined
by co-ordinates of latitude and longitude'.
Article 76 of UNCLOS deals not just with the substance of the location
of the outer limit of the continental shelf, but also with the process for its
determination. No special procedure is required where the application of the
above rules in paragraphs 4 and 7 would produce a continental shelf whose outer
limit is nowhere more than 200 nm from the baseline, as this is displaced by
the automatic entitlement in paragraph 1 to a continental shelf of 200 nm. By
contrast, where the coastal state believes the application of the rules in paragraphs
4 and 7 would lead to a continental shelf extending more than 200 nm from
its baselines, paragraph 8 of Article 76 allows it to make a submission to a
specially created body, the CLCS, which is directed to `make recommendations
to coastal states on matters related to the establishment of the outer limits of their
continental shelf'. It goes on to provide that limits `established by a coastal state
on the basis of these recommendations shall be final and binding'.
Within the part of this paragraph not quoted is a further cross-reference, this
time to Annex II, which contains a number of provisions on the establishment
10

See however below n 36 and accompanying text.
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and operation of the Commission. The most significant provisions in Annex II
for our purposes are paragraph 1 of Article 2, which provides that the CLCS shall
consist of 21 members elected by the states parties to UNCLOS serving in their
personal capacities, who must be `experts in the field of geology, geophysics or
hydrography', and subparagraph 1(a) of Article 3, which lays down the primary
function of the CLCS, namely to consider the submissions made to it by coastal
states and make the recommendations contemplated by Article 76, paragraph 8,
`in accordance with article 76'.

3

The disagreement: interpretation or
application?

The CLCS gave extensive reasons for its negative 2010 recommendation to the
UK.11 At the risk of oversimplifying them, these are that Ascension Island does
not fulfil the conditions for a continental shelf beyond 200 nm because it lies
not directly on the crest of the Mid-Atlantic Ridge but off to one side on its
western flank. Accordingly, one would have to take an artificially distorted view
of where its foot of slope is under paragraph 4 of Article 76 of UNCLOS to
conclude that the underwater extension of the landmass, its natural prolongation
in terms of paragraphs 1 and 3, encompasses not just the island's surrounds but
can be followed onto the main axis of the ridge. A contrast can be drawn with
Macquarie Island, located on the main axis of a ridge of oceanic crust, which
the Commission's 2008 recommendations to Australia confirmed as having such
an entitlement.12 There is an obvious parallel with Iceland, a much larger island
on the Mid-Atlantic Ridge, whose submission has yet to be considered by the
Commission.13
Was the Commission right or wrong to reject the thrust of the UK's
submission? From a legal perspective, this is too simple a question to be asking;
it needs to be split into its two component parts, namely is the Commission's
recommendation vitiated, on the one hand, by any unsoundness of its scientific
reasoning or, on the other hand, by some other kind of error that might have legal
effects? Since the situation is legally comparatively uninteresting if the answer to
11
12
13

Ascension Island Recommendations, above n 1, 8–15 (paras 28–52).
Recommendations to Australia, above n 7, 34 (para 115).
For the executive summary of the Icelandic submission see <http://www.un.org/depts/l
os/clcs_new/submissions_files/isl27_09/isl2009executivesummary.pdf> [accessed 2 January
2013].
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both parts is negative, it is more illuminating, if admittedly somewhat unfair to
the Commission, to dwell on what the consequences are if it is wrong, which may
differ depending on why it is wrong.
The purpose of paragraph 8 of Article 76 in making the Commission's
recommendations `final and binding' is to achieve legal certainty. Recalling
Article 2, paragraph 1 of Annex II above, this is achieved by barring other
states from calling into question its determinations regarding the conformity of
the outer limit with the rules of paragraphs 4 to 7 because of errors needing
expertise in one of the three fields of geophysics, geology or hydrography to
detect. By contrast, given the ambiguity in the passage of the judgment of ITLOS
in the Bay of Bengal case14 as to whether this condition is purely procedural or
also substantive, errors of law in the recommendations (or, more likely, in the
supporting reasoning), for example the imposition by the CLCS of restrictions or
conditions unfounded in Article 76, or errors that anyone can spot without being
an expert in any of the three named fields, such as errors of logic or arithmetic,
do not, or should not, enjoy the same protection.
For a time, the Commission's recommendation on Ascension Island and
its supporting reasoning were all there was on the public record, and while
this remained so, it appeared, at least on the face of it, to have avoided any
error of these latter types. The recommendation appeared defensible since it
relies on a predominantly geomorphological approach to Article 76 of UNCLOS
which is certainly consonant with the text, even if on matters of detail other
interpretations are possible. In this sense, the Commission can be right even
when wrong—the proper legal question then is not whether its interpretation
is incontrovertibly correct, but rather whether its view is one that was open to
the Commission to take, and if the answer is yes, as appears to be the case, that
should conclude the matter.
That potentially changed, however, when the UK Paper was posted to the
Commission's website. The UK Paper argues that the Commission did after all
fall into legal error. It states that the CLCS has no authority to interpret Article
76 of UNCLOS:
[The Commission] does not have a plenary right to interpret the
Convention, which is a task for lawyers. In this connection, we note
14

Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of Bengal
(Bangladesh v Myanmar), ITLOS Case No 16 Judgment, (14 March 2012) para 407: `It is only
after the limits are established by the coastal state on the basis of the recommendations of the
Commission that these limits achieve their final and binding status'.
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that the Commission's Rules of Procedure allow it to seek outside
specialist advice. Since there are clear differences in legal interpretation between the United Kingdom and the Subcommission, we suggest that the Commission should consider seeking specialised outside legal advice on these questions.15

In particular, the paper lists three matters on which the UK takes issue with
the subcommission: interpretation of the terms `deep ocean floor' and `natural
prolongation' and the preference for morphological over geological arguments.16
It cites an International Law Association (ILA) study which begins by accepting
that the Commission has the power to interpret as well as apply Article 76,17 but
then all but qualifies this out of existence by saying that, since interpretation of
treaties is primarily a matter for the states party to them, it should accept any
reasonable interpretation offered by the submitting state.18
While there is something to be said for this attitude, it is wholly unrealistic
to expect a body charged with the task of applying a legal text to be able to avoid
altogether having to interpret it, a role that could be said to be forced on it by
the circumstances. So too in UNCLOS the Commission was created specifically
as a technical body to apply Article 76, and it is necessary to ensure a degree of
consistency in how it does this, if it is to fulfil the aim of reassuring other states
that broad-margin states are not extending their jurisdiction over areas to which
the rules do not entitle them. The only practical solution is to centralise in the
Commission the function of providing interpretations on technical or scientific
questions such as where the base of the slope is, or what is acceptable evidence for
locating the foot of slope.19 Nor is it clear how the UK's suggestion of obtaining
external legal advice would have solved the problem. The Commission would
not be bound by that advice but would still have to decide whether to accept
and act on it; if it did so, the external adviser's interpretation in effect would
become the Commission's and there is no guarantee that it would be on all
fours with that of the submitting state. This is not to say that the Commission
15
16
17

18
19

UK Paper, above n 3, 7 (para 32).
Ibid, 2 (para 6).
Second Report of the ILA's now disbanded Committee on Legal Issues of the Outer Continental
Shelf, reprinted in ILA, Report of the Seventy-Second Conference (Toronto 2006) (2006) 215, 228
(Conclusion 9) and 229 (accompanying Explanatory Note).
Ibid, 228 (Conclusion 9) and 229–231 (accompanying Explanatory Note).
Accord generally B Kunoy, `Legal Problems Relating to Differences Arising between Recommendations of the CLCS and the Submission of a Particular State', in C R Symmons (ed), Selected
Contemporary Issues in the Law of the Sea (2011) 305, 311–3.
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should have carte blanche when it comes to interpretation—there is much to
criticise about its tendency, admittedly more pronounced on procedural than
on substantive issues (though by no means confined to the former), to limit the
rights of submitting states and impose obligations on them not justified by the
text of Article 76,20 but that is not the problem here. As long as the Commission
avoids falling into legal, logical or arithmetical error in performing its technical
task, we should afford it some latitude, as occurred in a fairly closely analogous
recent arbitration involving a challenge to the findings of experts in history and
geography on which the course of a boundary depended, in which the tribunal
was prepared to look into the question of whether the experts had exceeded their
mandate as set out in the instrument under which they were appointed.21 The
clue to the way out of this dilemma lies in the use of the plural in the latter
part of the ILA's statement, together with the modifying adverb `primarily'. It
may be conceded that a collective interpretation of a treaty provision by the
parties to the treaty is definitive,22 but it would be counterproductive to the aim
of obtaining legal certainty in the form of a universally recognised outer limit
for the continental shelf if, as the UK advocates,23 individual submitting states
could expect to maximise their continental shelves by putting forward differing
20

See A Serdy, `The Commission on the Limits of the Continental Shelf and its Disturbing
Propensity to Legislate' (2011) 26 International Journal of Marine and Coastal Law 355.
21
Abyei Dispute (Government of Sudan v Sudan People's Liberation Movement) (2009) 144 ILR 348, 506
(para 406). The standard applied by the arbitral tribunal was whether the experts' findings were
reasonable rather than whether they were correct, because the experts and the tribunal were
`each programmed to assess the facts using quite different methodologies (i.e. the methodology
of science vis-à-vis the methodology of law)'. This factor also ruled out the direct application of
the considerable corpus of jurisprudence of ad hoc committees on annulment of arbitral awards
under Article 52(1) of the Convention on the Settlement of Investment Disputes between States
and Nationals of Other States, 18 March 1965, 575 UNTS 159, to the effect that not just the
factual but (except in extreme cases) also the legal decisions of the original decision-making
body should remain undisturbed, since the decisions sought to be annulled were those of
`an adjudicatory body strictu [sic] sensu' (505, paras 404–5), a description fitting neither the
Abyei Boundaries Commission experts nor the CLCS. An example of how a logical error can
constitute an annullable excès de pouvoir is the tribunal's quashing of the part of the boundary
determined by the experts due to the absurdity of their having drawn conclusions from evidence
that they themselves had previously considered inconclusive (595–6; paras 687–8). On the
paucity of meaningful accountability mechanisms for the CLCS's operations see also A Cavnar,
`Accountability and the Commission on the Limits of the Continental Shelf: Deciding Who Owns
the Ocean Floor' (2009) 42 Cornell International Law Journal 387, 412–24.
22
See the Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, Art 31(3)(a)
(VCLT).
23
The effect, if not the intention, of the ILA in lapsing into the singular is to endorse this.
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interpretations, each favouring its own case but mutually inconsistent. We return
to this matter below.
Though portrayed as a question of interpretation, where the Commission's
role is indeed circumscribed, the UK's grievance seems to this author to be much
more about the application of Article 76. The nub of the UK's objections to the
draft recommendations from the subcommission is that, despite accepting the
principle of crustal neutrality by which land that is oceanic crust is no less entitled
to a continental shelf than land that is continental crust,24 the subcommission
manifestly failed to apply it. Going by the UK Paper's account, it seems that the
subcommission thought that mid-oceanic ridges in general, and the Mid-Atlantic
Ridge in particular, form part of the deep ocean floor within the meaning of
paragraph 3 of Article 76, and therefore are not part of the continental shelf,
so that islands atop them such as Ascension Island cannot have a continental
shelf beyond 200 nm from the baseline.25 Had the subcommission actually taken
this view, it would have been an astonishing misconception as to a fundamental
feature of Article 76—the assumption that any seabed that is part of the legal
continental margin cannot be part of the deep ocean floor and vice versa, as though
the two terms were mutually exclusive—26 and one can agree with the UK that:
Therefore, some ridges, or parts of ridges, belong to the deep ocean
floor; some […] do not. Ridges may also change their juridical
status from margin to deep ocean floor as they move away from
a land mass […] there must be parts of mid oceanic ridges that
are part of the deep ocean floor in both the scientific and legal
sense. However, the Subcommission appears to have made the
24

UK Paper, above n 3, 2 (para 7 and dependent footnote).
Ibid, 2–3 (paras 10–1).
26
There is some evidence that the Commission has in fact made this grave error in the past: it
probably underlies the recommendations to New Zealand in 2008 which resulted in excision of
an area from its continental shelf to leave a hole in the middle, criticised in Serdy, above n 20,
376–7. This elevates para 3 over paras 4–7 which are where the rules the Commission is supposed
to apply are found. It amounts to saying that the provisions cannot have been applied correctly
if there is any area of deep ocean floor landward of the outer limit, because such an area cannot
form part of a state's continental shelf. Para 3 is part of the general description of the continental
shelf, intended to define what the legal continental shelf is—in essence, an approximation of
the continental margin—in part by highlighting what it is not, i.e. what lies beyond: the deep
ocean floor. That is obviously true in general terms but it should be given no more significance
than that; the particularities of where the outer limit line runs are governed by paras 4–7, and
occasionally their simplifying effect is to leave areas of continental margin on the seaward side
and deep ocean floor on the landward side.
25
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unwarranted assumption that all mid oceanic ridges are deep ocean
floor. The United Kingdom does not accept this. Rather, one must
first test whether the requirements of Article 76 for establishing
continental margin have been met. If the assumption that the area
around Ascension is deep ocean floor is removed, then we consider
that the test of appurtenance can be demonstrated, in accordance
with normal principles […].27
Far from supporting this charge, though, the relevant footnote in the UK Paper
indicates otherwise: the subcommission came to its conclusion based on where
it thought the foot of slope was, a question that would have been irrelevant if
it believed Ascension Island was limited a priori to 200 nm of continental shelf.
Thus, while the subcommission may well at one point have made the mistake
attributed to it by the UK, it did not ultimately rest its reasoning on that mistake.
It may be conceded that mid-ocean ridges, for states without land territory on
them, do indeed form part of the deep ocean floor. In line with the principle that
the land dominates the sea,28 however, or as the UK Paper puts it, that UNCLOS
Article 77 requires a land-based approach,29 the underwater part of such a ridge
is clearly capable of being the natural prolongation of an island on the ridge. The
recommendations to Australia in respect of Macquarie Ridge confirm this.30
The UK Paper next turns to a discussion of the application of the test of
appurtenance to Ascension Island once the faulty assumption is removed,31 which
eventually resolves itself into a complaint about the subcommission's `strong
preference for relying on morphological over geological criteria', occasionally to
the complete exclusion of the latter.32 Without a complete record we cannot judge
whether this is so, but the preference for geomorphology over geology is built
into Article 76 itself, in which geomorphology is predominant33 except in three
instances. These are: (1) the admissibility of `evidence to the contrary' to displace
27

UK Paper, above n 3, 5 (paras 19–20).
See North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands), ICJ Reports 1969 p 3, 51 (para 96).
29
UK Paper, above n 3, 4 (para 16 and dependent footnote).
30
Recommendations to Australia, above n 7, 20 (para 71); note, however, the anomalous reference
to a `continent'.
31
UK Paper, above n 3, 5 (paras 21–5).
32
Ibid, 6 (para 26).
33
This renders superficially anomalous, as a reviewer has pointed out, the omission of geomorphology (defined in P M B Walker (ed), Larousse Dictionary of Science and Technology (1995) 475 as
the `study of landforms and their relationship to the underlying geological structure') from the
requisite specialisations of CLCS members in UNCLOS Annex II, Article 2(1), but is explicable
28
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the point of maximum change in gradient as the location of the foot of slope;34 (2)
the thickness of sedimentary rocks beyond the foot of slope as one of the bases
for the continental shelf to extend beyond 200 nm from the baseline;35 and (3)
the identification of which submarine elevations are `natural components of the
continental margin' in order to avoid the 350-nm line exceptionally becoming
the automatic constraint of the extent of the shelf on submarine ridges to the
exclusion of the line 100 nm beyond the 2500-metre isobath where the latter is
more advantageous to submitting states.36
The UK Paper's discussion on the test of appurtenance is not easy to follow,
but that is not intended as a criticism, for the test as set out in the Commission's
Scientific and Technical Guidelines is itself more than a little elusive. At least
part of it appears to be an acknowledgment that the establishment of natural
prolongation might be viewed as a matter separate from and anterior to the
identification of the outer edge of the continental margin:
by the fact that it is a `branch of geology', which would make its separate listing tautologous: W
D Thornbury, Principles of Geomorphology (1954) 1.
34
UNCLOS Art 76(4)(b).
35
UNCLOS Art 76(4)(a)(i).
36
UNCLOS Art 76(5) and (6) Ironically, the UK itself makes an error very similar to that with which
it now takes issue in conceding unnecessarily that the 350 nm cut-off applies on the Mid-Atlantic
Ridge to the exclusion of the more generous depth constraint: see the UK's view that it is a
`submarine ridge' to which para 6 applies in Ascension Island Recommendations, above n 1, 9
(para 32). As the etymology of the adjective suggests, a `submarine' ridge is one that is under the
sea—but that is true of all ridges potentially forming part of a state's continental shelf. Hence,
in accordance with the rule of effectiveness in treaty interpretation, by which some meaning
must be given to each word, the result cannot be the same as if `submarine' were simply omitted.
To avoid this, it is suggested that a `submarine ridge' should be regarded as one whose relevant
parts, for the state concerned, are wholly underwater. A ridge with an island on it is, at least
from the point of view of the state whose island it is, not wholly or even mainly under the sea
(though it would be for other states whose continental shelves generated by other land territory
might otherwise extend onto that ridge). Though the UK's self-denying stance is consonant
with the apparent intent of the drafters of UNCLOS, under the rules of treaty interpretation in
VCLT Arts 31 and 32, where the `ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose' leads to a result that is not `manifestly absurd
or unreasonable', the preparatory work can serve only to confirm that meaning, not contradict
it. Using the `ordinary meaning' of `submarine', it is neither absurd nor unreasonable for a ridge
to be taken as not submarine from the perspective of a state with an island atop it, so that the
island's continental shelf in fact extends as far as the ordinary rules of paras 4–5 can carry it.
Iceland's 2009 submission, above n 13, implicitly relies on this preferable view. For the CLCS
view on para 6 see H Brekke and P Symonds, `Submarine Ridges and Elevations of Article 76
in Light of Published Summaries of Recommendations of the Commission on the Limits of the
Continental Shelf' (2011) 42 Ocean Development & International Law 294.
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2.2.2 The Commission defines the term of appurtenance as the
process by means of which [paragraph 4(a)] is examined. The test
of appurtenance is designed to determine the legal entitlement of
a coastal State to delineate the outer limits of the continental shelf
throughout the natural prolongation of its land territory to the outer
edge of the continental margin, or to a distance of 200 nautical miles
from the baselines […]
2.2.3 If a State is able to demonstrate to the Commission that the natural prolongation of its submerged land territory to the outer edge
of its continental margin extends beyond the 200-nautical-mile distance criterion, the outer limit of its continental shelf can be delineated by means of the application of the complex set of rules described in paragraphs 4 to 10.37
This is confusingly expressed, as under the immediately preceding paragraph
2.2.1, implementation of the delineation of the outer limit must be preceded
by `positive proof' of the entitlement. While paragraph 2.2.2 does not actually
contradict this, paragraph 2.2.3 seems to be suggesting instead that both matters
fall within paragraph 4 rather than the proof being governed by paragraphs 1 or 3.
This would be consistent with the CLCS's attempt a little further on to `formulate'
the test, which appears to reduce it to a restatement of paragraph 4 alone of Article
76:
2.2.8 The formulation of the test of appurtenance can be described
as follows:
If either the line delineated at a distance of 60 nautical miles from
the foot of the continental slope, or the line delineated at a distance
where the thickness of sedimentary rocks is at least 1 per cent of
the shortest distance from such point to the foot of slope, or both,
extend beyond 200 nautical miles from the baselines from which
the breadth of the territorial sea is measured, then a coastal State
is entitled to delineate the outer limits of the continental shelf as
prescribed by the provisions contained in article 76, paragraphs 4 to
10.38
37

Scientific and Technical Guidelines of the Commission on the Limits of the Continental Shelf,
UN Doc CLCS/11, 13 May 1999, 12.
38
Ibid, 13.
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Yet if the test of appurtenance is simply a different way of saying what is already
in paragraph 4, as distinct from relating that to what is laid down in paragraphs 1
and 3, it surely serves no purpose.
The UK is critical of the subcommission's advice that there was no point
trying to convince it on geological grounds to disregard the morphological foot
of slope of Ascension Island.39 Yet, since the UK's own case was that the island
is an integral part of the Mid-Atlantic Ridge, a proposition with which it cannot
say the subcommission disagreed, that is an unconvincing basis on which to seek
geological evidence to the contrary. Resort to a test of appurtenance grounded
in paragraph 1 rather than paragraph 4 of Article 76 is self-defeating, however,
because even if this more substantial kind of test advanced by the UK applies, it
would have to be a threshold issue calling into question whether a state actually
has the entitlement to a continental shelf extending beyond 200 nm that, going
on a purely geomorphological basis, it would appear to have. Instead, the UK has
attempted to use the test to persuade the CLCS of the geological continuity of
the Mid-Atlantic Ridge with Ascension Island to support its originally submitted
foot-of-slope points, even though the CLCS at no point denied that continuity
when justifying its recommendation. It merely denied that it had the effect the
UK maintained it should.
The UK is on stronger ground in attacking the assumption that paragraph
3 of Article 76 makes it necessary to identify a shelf, slope and rise, ruling out
volcanic islands that may have only a slope.40 However, once more it is not
evident whether the subcommission actually used this as a reason for denying
to Ascension Island a continental shelf beyond 200 nm. Even if the island lacks
both shelf and rise, the Commission might perfectly properly (if not necessarily
correctly, in the view of other experts in geology or geophysics) conclude as it
did on geomorphological grounds, having regard to where the base of the slope
is at which its foot is to be sought, that the latter is located at a point where the
application of subparagraph 4(a) does not produce an outer limit over 200 nm
from the baseline.41

39
40
41

UK Paper, above n 3, 6 (para 26).
Ibid, para 28.
Ascension Island Recommendations, above n 1, 12 (para 44).
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Subsequent developments: the Bay of Bengal case

A year after the UK Paper, the 2012 judgment of ITLOS in the Bay of Bengal
case42 confirmed that the relationship between paragraphs 1 and 4 of Article 76 is
such that natural prolongation does not have to be demonstrated independently,
i.e. on a geological basis. Rather, it is both necessary and sufficient to identify
the outer edge of the continental margin as per paragraph 4, predominantly a
geomorphological matter. In this case, Bangladesh had argued that the seabed
in the area to be delimited consisted of sediments carried down from the
Asian continent by the Ganges and Brahmaputra Rivers whose combined delta
lies in Bangladesh's territory, and was thus closely connected to that territory.
Bangladesh further argued that the natural prolongation of Myanmar (and of the
easternmost part of Bangladesh's own territory lying east of the relevant tectonic
fault line) extended no more than 50 nm offshore, so that, while Myanmar was
still automatically entitled to 200 nm of continental shelf, it did not fulfil the
requirements for its shelf to extend beyond that minimum guaranteed to it by
paragraph 1.
A substantial majority of ITLOS held, however, that the notion of natural
prolongation had been subsumed into the idea that the continental shelf is defined
by the outer edge of the margin. Since in the Bay of Bengal that occurred
beyond 200 nm from its coast, Myanmar was entitled to more than 200 nm
of continental shelf notwithstanding the geological discontinuity relatively close
to its coast on which Bangladesh had sought to rely. The relevant paragraphs
of the judgment begin by stating that the notions of natural prolongation and
of continental margin are `closely interrelated' and `refer to the same area', so
that it was `difficult to accept that natural prolongation referred to in article 76,
paragraph 1, constitutes a separate and independent criterion a coastal state must
satisfy in order to be entitled to a continental shelf beyond 200 nm'.43 Quoting
only paragraph 2.2.8 of the CLCS Scientific and Technical Guidelines,44 which as
noted above in reducing the test of appurtenance to a restatement of paragraph
4 of Article 76 is not necessarily representative of the preceding paragraphs, the
conclusion becomes inevitable:
437. For these reasons, the Tribunal is of the view that the reference
to natural prolongation in article 76, paragraph 1, of the Convention,
42

Bay of Bengal, above n 14.
Ibid, paras 434–5.
44
Ibid, para 436.
43
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should be understood in light of the subsequent provisions of the
article defining the continental shelf and the continental margin.
Entitlement to a continental shelf beyond 200 nm should thus be
determined by reference to the outer edge of the continental margin,
to be ascertained in accordance with article 76, paragraph 4. To
interpret otherwise is warranted neither by the text of article 76 nor
by its object and purpose.45

Only Judge Gao dissented on this point.46 Judge Lucky similarly criticised
the majority judgment for all but ignoring the geological evidence adduced by
Bangladesh, but would have used it to justify the majority judgment's departure
from an equidistance line in Bangladesh's favour, not to deny altogether any
entitlement of Myanmar to a continental shelf beyond 200 nm.47

5

Does the UK have any procedural grounds for
complaint?

If the UK wishes to pursue the matter of a continental shelf beyond 200 nm for
Ascension Island, its options are quite limited, all the more so now in the light
of the Bay of Bengal judgment. Article 8 of Annex II allows states that disagree
with the recommendations received to make a `revised or new submission', but
this assumes that the new arguments would be of a scientific rather than legal
character and would not ordinarily seem to be a fruitful avenue to achieve a
reconsideration, although the major change in the Commission's personnel in
2012 may, exceptionally, make it worth trying.48
What would happen if instead the UK were to enact the outer limit originally
submitted in its own legislation and attempt to exercise landward of this line
against all comers the continental shelf sovereign rights provided for in UNCLOS
Article 77? Under paragraph 8 of Article 76, such an outer limit is `final and
binding' on other states if based on the recommendation of the Commission.
45

Ibid, para 437.
Ibid, paras 83–91 ( Judge Gao, sep op).
47
Ibid, passim ( Judge Lucky, diss).
48
Only ten of the 21 members elected in that year served on the Commission in its previous
quinquennium, of whom one was first elected only ten months earlier to complete his deceased predecessor's term: see <http://www.un.org/depts/los/clcs_new/commission_membe
rs.htm#Members> and <http://www.un.org/depts/los/clcs_new/commission_members.htm#
Members_1997_2012.htm> [accessed 2 January 2013].
46

UNCLOS Article 76 and Ascension Island

607

Although in this case it obviously would not be, that does not automatically
invalidate it. Unless one reads the statement of ITLOS in the Bay of Bengal
case as making recommendations not just procedurally but also substantively a
condition precedent to that outcome, which places rather more weight on it than
it can bear, opposability of the limit to other states would continue to depend on
the well-known passage from the Anglo-Norwegian Fisheries case:
The delimitation of sea areas has always an international aspect; it
cannot be dependent merely upon the will of the coastal State as
expressed in its municipal law. Although it is true that the act of
delimitation is necessarily a unilateral act, because only the coastal
State is competent to undertake it, the validity of the delimitation
with regard to other States depends upon international law.49
The UK's outer limit enacted in the face of the contrary recommendation
would accordingly be open to challenge under the Part XV dispute settlement
procedures by any other party to UNCLOS.50 The prolonged absence of any such
challenge, however, would tend to consolidate the limit over time as evidence
of other states' acquiescence to the UK's exercise of continental shelf rights
landward of it.51
Thus all that is left to the UK is to try to minimise the risk of other states
challenging an outer limit beyond 200 nm by discrediting the recommendations
on procedural grounds. For the reasons already given, there is little mileage
in arguments that the Commission misunderstood the law, unless the UK can
produce better evidence of this. It would need to show that, despite engaging the
UK in a scientific debate about where the foot of slope is located, to see whether
the potential for Ascension Island to generate a continental shelf beyond 200 nm
was fulfilled, the train of thought of the subcommission or full Commission was
tainted by a profoundly mistaken belief that for legal reasons Ascension Island
could never have such an entitlement. Possibly the UK succeeded in persuading
the subcommission of the error of its ways on that threshold issue, but felt it
necessary to repeat the message in its presentation to the full Commission for
49
50

51

Fisheries Case (United Kingdom v Norway), ICJ Reports 1951 p 116, 132.
See A O Adede, The System for Settlement of Disputes Under the United Nations Convention on the
Law of the Sea (1987); N Klein, Dispute Settlement in the UN Convention on the Law of the Sea (2005);
J G Merrills, International Dispute Settlement (5th edn, 2011) ch 8.
See in this regard the decision on the merits in the Temple of Preah Vihear (Cambodia v Thailand),
ICJ Reports 1962 p 6, 23.
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fear that it might revert to the erroneous approach. That is perhaps the most
natural inference to draw from the UK Paper, but inference is all it is.
Should its thinking now centre on such procedural failings, the UK would
have cause to regret that UNCLOS does not give the Commission legal personality, an omission that makes it much harder to apply to it even the fairly primitive
framework of international administrative law (which moreover has to date been
concerned much more with international organisations' relations with their staff
and contractors than their relations with the states they serve). The leading textbook devotes only half a page to the Commission, and even that does no more
than restate what UNCLOS says.52 But perhaps the UK could argue that most
modern national legal systems have at least a basic concept of administrative law
encompassing well understood principles such as due process and that, in the absence of any treaty or customary international law, it is legitimate to draw on the
elements common to national systems fitting within the third source of international law identified in the Statute of the International Court of Justice: `general
principles of law recognized by civilized nations'.53 At the national level, there
is no shortage of decisions being overturned because of flaws in the way they
were reached; typical scenarios to which the Ascension Island situation could
conceivably be assimilated include taking into account an irrelevant consideration (here, the idea that islands on mid-oceanic ridges cannot have continental
shelves of more than 200 nm) or not approaching the question with an open mind,
i.e. working from the desired conclusion to the reason supporting it rather than
the other way round.
There is no avenue in international law for actually overturning the Commission's recommendation, but something like this could conceivably be used by the
UK as a defence if another state challenges an Ascension Island outer limit enacted
in defiance of it. On irrelevant considerations, the UK paper hints that the subcommission may have been rushing headlong towards this initially, but without
the full written record we cannot know whether it got all the way. As for working backwards, there would need to be something in that record showing that
either the subcommission or the full Commission was so reluctant to revisit the
initial conclusion of no entitlement beyond 200 nm, reached on an impermissible
ground, that it thereafter confined itself to looking for another more acceptable
ground to support it rather than restarting its reasoning de novo without preconceptions, which might have led it to a different result. But in all likelihood there is
52
53

P Sands and P Klein, Bowett's Law of International Institutions (6th edn, 2009) 139.
Statute of the International Court of Justice, Art 38(1)(c).
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no such `smoking gun' to be found there, since if there were, the UK would have
had nothing to gain by omitting it from its paper.

6

Interpretation revisited

The UK Paper ends with an invitation to other states to join the debate on
the issues raised,54 but none has seen fit to take it up.55 Like the parties to
any treaty, the states parties acting in concert can if they wish adopt a uniform
interpretation of a given provision of UNCLOS—or, on technical questions, a
uniform policy—but they have not done this. If the UK can persuade its fellow
states parties of the correctness of its `interpretation' in one of their annual
meetings—a tall order now that ITLOS has endorsed a different approach—it
would be hard for the Commission to insist on its contrary view.56 To do that,
however, it would first need to abandon its own insistence that these meetings
cannot discuss matters of substance. There has been a rather absurd debate year
after year in the annual meeting of the states parties in which attempts to put
matters of substance such as this on the agenda have been resisted by many states,
including the UK,57 on the basis that the only business of such meetings is to elect
periodically the members of the Commission and ITLOS and deal with associated
financial and administrative matters.58 Behind such opposition is many states'
54

UK Paper, above n 3, 7 (para 34).
Information kindly supplied by Mr C Whomersley, Deputy Legal Adviser, Foreign and Commonwealth Office, in November 2012.
56
As noted, though, this is less a disagreement about the meaning of `deep ocean floor' and `natural
prolongation' than one over how the Commission's broad conception of these terms informed its
approach to the UK submission; it is not obvious what precise questions the UK might formulate
for the states parties as to the meaning of these terms, the desired answer to which would dictate
that only its view, not the Commission's, can be the correct one.
57
Likewise confirmed by Mr Whomersley.
58
See (to take only the four since the 2010 recommendations) Report of the twenty-third Meeting
of States Parties, UN Doc SPLOS/263, 8 July 2013, 16 (para 93); Report of the twenty-second
Meeting of States Parties, UN Doc SPLOS/251, 11 July 2012, 18 (paras 98–9); Report of the
twenty-first Meeting of States Parties, UN Doc SPLOS/231, 29 June 2011, 18–9 (paras 119–20);
Report of the twentieth Meeting of States Parties, UN Doc SPLOS/218, 13 July 2010, 18 (para 112).
These are in essentially identical terms except that the most recent ones omit the observation that
the states parties have made decisions on substance in the past, notably on the implementation
of the 10-year rule in UNCLOS Annex II, Art 4. The question was first discussed in 1997: see T
Treves, `The General Assembly and the Meeting of States Parties in the Implementation of the
LOS Convention', in A G Oude Elferink (ed), Stability and Change in the Law of the Sea: The Role
of the LOS Convention (2005) 55, 62.
55
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fear that a more broad-ranging remit might lead to a Fourth United Nations
Conference on the Law of the Sea and reopen matters settled by UNCLOS.59
Although that would indeed be a destabilising outcome that it is sensible to try
to avoid, that goal does not require suppression of all substantive discussion.
Pleasing though it would be to see such a development in the UK's thinking, other
states parties for their part may be less impressed with a change of position driven
by a belated realisation that the old one stands in the way of the UK pursuing,
albeit legitimately, an issue of its own narrow shelf-maximising interest.

7

Conclusion

The most probable outcome is that the UK will simply elect to live with the
Commission's recommendation with respect to Ascension Island. The lack of
any sign of follow-up action to the January 2011 Note suggests that this is indeed
what has happened, and if so it would be no bad result. But if it does still
think UNCLOS Article 76 entitles it to a continental shelf of more than 200
nm there, that is likely to be because of something that happened during the
subcommission's scrutiny of its submission. If it is to convince other states that it
was a victim of bad process or interpretation and dissuade them from challenging
its assertions of sovereign rights despite the negative recommendation, coy hints
of procedural irregularity potentially undermining its legitimacy are unlikely
to be enough. The UK's best course may be to make public the full record of
its correspondence with the Commission and subcommission to show that its
grievance is soundly based. The choice whether to do so is one that is solely in the
submitting state's hands and it need not seek the Commission's consent; the Irish
precedent60 is also helpful in this regard. Given the past criticisms of the opaque
nature of dealings with the Commission,61 reinforcement of that precedent would
be welcome in its own right even if it does not advance the UK's cause—although,
if that is the case, there is no reason to expect such action. The alternative course,
or one that could be pursued in parallel, is to bring the matter to the attention
of the states parties for a collective view on the matter.62 These would both be
59

Treves, above n 58, 57 and 61.
Above n 7.
61
R MacNab, `The Case for Transparency in the Delimitation of the Outer Continental Shelf
in Accordance with UNCLOS Article 76' (2004) 35 Ocean Development & International Law 1,
especially 12–3.
62
It is not clear whether the UK has done so; the report of the 2012 meeting cryptically indicates
(Report of the twenty-second Meeting of States Parties, UN Doc SPLOS/251, 11 July 2012, para
60
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positive steps for the health of the wider system, but it is not easy to imagine
the UK being prepared to do either, especially in the absence of any guarantee of
success in either getting the Commission to change its mind or persuading the
states parties that it is wrong.

72) that:
some delegations noted that the mandate of the Commission was limited to
applying article 76 and annex II of the Convention. The mandate did not extend
to matters of interpretation of the provisions contained therein. Also, it was
pointed out that the Commission should enumerate the issues that it faced in the
consideration of submissions and present them to the Meeting of States Parties
for it to determine whether those issues were of a legal or technical nature.
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claims in investment arbitration and their distinction from class arbitration, traditional mass claims processes and other multi-party
proceedings. The article explores the merits of the arguments of
both camps to determine which gives a more convincing answer to
the question.
Keywords

Investment arbitration, jurisdiction and admissibility, special consent, mass claims,
class arbitration, multi-party proceedings
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Introduction

It has been almost thirty years since the filing of the first investment arbitration
claim based on a unilateral promise to arbitrate which is not incorporated in a
contract, but in a national law or an international treaty concerning investment
protection.1 Investment arbitration based on an instrument containing a unilateral offer by one or more host states to arbitrate any investment dispute with any
qualifying investor carried international investment law into a new era: `arbitration without privity'.2
An unexpected yet natural development that follows from the availability of
arbitration without privity is that a group of investors who are deprived of their
rights against the same factual background can initiate an investment claim collectively, so long as each individual claimant satisfies the jurisdictional conditions
under the investment treaty and, if applicable, under the 1965 Convention on the
Settlement of Investment Dispute Between States and Nationals of Other States
(ICSID Convention). Apart from investment claims initiated together by companies from the same group or partners in the same investment, the first collective
claim before the International Centre for Settlement of Investment Disputes (ICSID or the Centre) initiated by multiple investors who were in the same situation
but who had made separate investments was Bernardus Henricus Funnekotter and
Others v Republic of Zimbabwe.3 An investment treaty claim initiated by slightly
more than a dozen investors, who were owners of different farms, did not create
a problem in Funnekotter. The plurality of independent investors was not raised
as a jurisdictional objection by the respondent, nor did the tribunal consider this
issue an obstacle to its jurisdiction.4
The scale of the Abaclat and Others v Argentine Republic case was, however,
not comparable.5 In Abaclat, the total number of claimants at the time of the
initiation of the arbitration exceeded 180,000. It is not coincidental that so many
1

2
3
4
5

SPP v Egypt, ICSID Case No ARB/84/3 (Decision on Jurisdiction, 27 November 1985) (unilateral
promise in an investment promotion law) and Asian Agricultural Products v Sri Lanka, ICSID Case
No ARB/87/3 (Award, 27 July 1990) (UK–Sri Lanka BIT) are the first examples of their kind. For
further examples, see C Schreuer et al, The ICSID Convention: A Commentary (2nd edn, 2009) 196,
205.
J Paulsson, `Arbitration Without Privity' (1995) 10 ICSID Rev/FILJ 232.
Bernardus Henricus Funnekotter and Others v Republic of Zimbabwe, ICSID Case No ARB/05/6
(Award, 22 April 2009).
See ibid, paras 91–5.
Abaclat and Others (Case formerly known as Giovanna a Beccara and Others) v Argentine Republic,
ICSID Case No ARB/07/5 (Decision on Jurisdiction and Admissibility, 4 August 2011).
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investors that were independent of each other were affected by the same facts and
filed a single case. Putting to one side discussions of what might constitute an
investment,6 there might be many situations where investors, especially smalland medium-sized, suffer from the same act of the host state and are in the
same situation. One recent example may be the imposition of a levy on bank
deposits in Cyprus. Another example may be the hypothetical situation where
a host state denies the rights of the shareholders of a listed company during a
liquidation process. In these cases, many individual investors are affected by the
same wrongful act of the state. It is important to note that not all of these investors
would be able to afford the legal fees and tribunal expenses if they filed investment
claims individually. Waibel has thus argued that the method of mass claims is an
effective option in respect of bondholders' claims in a case of default by the issuer
state.7
Whereas the majority in the Abaclat tribunal upheld the use of mass claims
in investment arbitration for this purpose, Georges Abi-Saab, the dissenting
arbitrator, opposed it, maintaining that the silence of the rules on this issue
may not be interpreted such that parties automatically consent to multi-party
arbitration. The dissenting arbitrator required parties' special consent to a mass
claim action (which he calls `secondary consent').8 He based his opinion on
United States class arbitration procedures and on mass claim mechanisms in
international law.9
The unforeseeability of mass claims at the time of the conclusion of the ICSID
Convention and investment treaties has also been much discussed in relation to
Abaclat. This argument has been relied on as a hurdle to be overcome before a
tribunal can hear such a case.10 In the second Argentine bond case, the arbitral
tribunal answered this argument by reference to the relevant bilateral investment
treaty (BIT):
[T]he authors of the BIT by the very act of including [the bonds] into
the list of protected investments, were envisaging a high number of
potential claimants. The Tribunal cannot see why in constellations
6

7
8
9
10

Most recently on this issue, see M Dekastros, `Portfolio Investment: Reconceptualising the
Notion of Investment under the ICSID Convention' (2013) 14 JWIT 286. See also C Lévesque,
`Case Comment: Abaclat and Others v Argentine Republic: The Definition of Investment' (2012)
27(2) ICSID Rev/FILJ 247.
M Waibel, Sovereign Defaults before International Courts and Tribunals (2011) 277.
Abaclat (Abi-Saab, diss, 28 October 2011), para 175.
Ibid, para 190.
Ibid, para 165; S Manciaux, `Chronique des sentences arbitrales' (2012) 139 JDI `Clunet' 263, 309.
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involving mass instruments such as bonds several claimants finding
themselves in an analogous situation should not be allowed to bring
their claims together before one arbitral tribunal. Thus, multi-party
proceedings appear to be a particularly typical course of action when
the collective nature of the proceedings derives from the nature of
the investment made.11
Reference should also be made to the Permanent Court of International Justice,
which stated in the Employment of Women During the Night case:
The mere fact that, at the time when the Convention on Night
Work of Women was concluded, certain facts or situations, which
the terms of the Convention in their ordinary meaning are wide
enough to cover, were not thought of, does not justify interpreting
those of its provisions which are general in scope otherwise than in
accordance with their terms.12
The question whether the ordinary meaning of the ICSID Convention covers
mass claims constitutes the core of the subject of this article. The article does not
seek, however, to engage in an interpretative task in the framework of the Vienna
Convention on the Law of the Treaties as regards the conditions embedded
in Article 25 of the ICSID Convention. Instead it will discuss a rather more
practical question. The problematic of this article is whether additional and
specific consent is required to file mass claims in investment treaty arbitration.
A thorough analysis must have several aspects. The first aspect this article will
discuss is the legal characterisation and significance of this type of claim (section
2 of the article). The second is the determination of the kind of preliminary
objection (jurisdiction or admissibility) to which the mass element of a claim
relates (3). The article will then analyse whether reference to or analogy with class
arbitration (4) or international mass claims processes (5) provides an adequate
framework for understanding mass investment claims. Finally, it will examine
whether mass claims dispose of any of the situations where additional consent is
required in the framework of multi-party proceedings (6).
11

12

Ambiente Ufficio SpA and Others (Case formerly known as Giordano Alpi and Others) v Argentine
Republic, ICSID Case No ARB/08/9 (Decision on Jurisdiction and Admissibility, 8 February 2013)
para 144.
Interpretation of Convention of 1919 concerning Employment of Women during the Night, PCIJ Ser A/B
No 50, Advisory Opinion, 377. Cf the analysis of Van Houtte and McAsey, who quote the same
passage: H van Houtte & B McAsey, `Case Comment: Abaclat and others v Argentine Republic:
ICSID, the BIT and Mass Claims' (2012) 27 ICSID Rev/FILJ 231, 233.
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Characterisation and significance of mass
(investment) claims

It is preferable to use the term `mass claims' to describe the type of claim initiated
in Abaclat. Sometimes they will be referred to in this article as `Abaclat-type mass
claims': claims where the claimants are independent from each other (there is no
legal connection between the claimants, but instead the connecting factor is the
background to their claims) and the number of claimants is so big that it is almost
impossible to analyse each claimant's characteristics and claim separately, or to
examine them individually. One might describe this type of claim as `collective
relief' as well.13 But `mass claim', as used in this article to describe Abaclat-type
claims, is not a technical term;14 it is a factual qualification of the situation in the
Abaclat case.
A careful eye can distinguish this case from other multi-party investment
claims, including Ambiente Ufficio, Funnekotter and three non-ICSID collective
cases.15 Wheras the Abaclat case was initially filed by 180,000 claimants (at the
time of the issuance of the decision on jurisdiction and admissibility, there were
still 60,000 claimants),16 those other investment cases did not involve more than a
couple of dozen claimants. Even in one of the most `crowded' cases among them,
the tribunal insisted that there would not be any implications arising from the
13

14
15

16

See S I Strong, `From Class to Collective: The De-Americanization of Class Arbitration' (2010)
26 Arb Int 493, 495. On the other hand, the author qualifies the Yukos cases as a `mass arbitration'.
In the sense used in this article, the terms `mass claim' and `mass arbitration' could not be applied
here, i.e. to a small number of parallel proceedings that are initiated separately by a single
claimant each time but that involve a large dispute relating to one investor. See Hulley Enterprises
Limited (Cyprus) v Russian Federation, PCA Case No AA 226, UNCITRAL; Yukos Universal Limited
(Isle of Man) v Russian Federation, PCA Case No.AA 227, UNCITRAL; Veteran Petroleum Limited
(Cyprus) v Russian Federation, PCA Case No AA 228, UNCITRAL.
See Ambiente Ufficio, above n 11, para 119.
The three non-ICSID cases are: Bayview Irrigation District et al v United Mexican States, ICSID
Case No ARB(AF)/05/1 (Award, 19 June 2007) (46 claimants); Alasdair Ross Anderson et al v Republic
of Costa Rica, ICSID Case No ARB(AF)/07/3 (Award, 19 May 2010) (137 claimants); Canadian
Cattlemen for Fair Trade v United States of America, NAFTA/UNCITRAL (Award on Jurisdiction,
28 January 2008) (109 claimants). In none of these cases did the respondent state make or
the tribunal deal with an objection to jurisdiction due to a collective claim being initiated by
numerous claimants. In fact, in Cattlemen the parties, after issuing 109 separate requests for
arbitration, agreed to the consolidation of the claims before a single tribunal. The situation is
consequently quite different: Cattlemen (Award on Jurisdiction, 28 January 2008) para 6. In the
other two cases, parties submitted a single request for arbitration: Bayview (Award, 19 June 2007)
para 1; Anderson (Award, 19 May 2010) para 2.
Abaclat, above n 5, para 294.
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number of claimants (initially 119, and at the time of the issuance of the decision
on jurisdiction and admissibility 90),17 while the tribunals in the other four cases
did not even consider this issue.
The significance of the fact that an investment claim is a mass claim lies
particularly within the modifications or adaptations of the procedural rules that
are required in order to ensure the case is manageable. These modifications or
adaptations might violate due process rights, or at least the procedural guarantees
that the respondent legitimately expects. The problem does not consist in a
mere technical difference between responding to a single claimant and to a large
number of claimants; more importantly, it resides in the implications for the
procedural guarantees of the respondent of having a large number of opposing
parties. Consent to mass claims, if one concludes that it is necessary, will thus
entail a waiver of the right to object to the necessary procedural adaptations.
This article will therefore discuss the legitimacy of concerns arising from the
implications of the very large number of claimants within the framework of the
Abaclat case. A different outcome might be reached from that in the five cases
mentioned in this section. The mere fact that a simple chart showing only the
names, addresses and investments of each claimant might take around 10,000
pages might illustrate why the case is different from others. Procedural concerns
that mass claims might generate in investment arbitration will be treated in
greater detail in section 6. The questions of whether investment mass claims are
technically class arbitrations and whether they share common features with mass
proceedings in international law will also be left to later sections (4 and 5).
It will follow from the conclusions of the subsequent sections that an
investment mass claim, such as Abaclat, is neither a class arbitration, nor a
mechanism similar to mass proceedings in international law. What is called
factually a `mass claim' in this article is technically a multi-party arbitration.18 But
qualifying such an arbitration as a `multi-party arbitration' is not helpful. There
are many methods, such as consolidation or joinder, that lead to a multi-party
arbitration. A `mass claim' is not comparable to those procedures. Even if it is
not a technical term, therefore, the factual description `mass claim' will be used
to refer to the type of arbitration in Abaclat in order to distinguish it from other
available procedures in international and municipal law.

17
18

Ambiente Ufficio, above n 11, para 120.
Ibid, para 122.

618

3

Berk Demirkol

Mass claims: a problem of jurisdiction or
admissibility?

One of the fundamental disagreements between the majority and the dissenting
arbitrator in the Abaclat tribunal was whether initiating a mass claim concerns
the jurisdiction of the tribunal or the admissibility of the claim. The majority
dissociated from the jurisdiction of the tribunal issues such as the compatibility
of the mass aspect of the claims with ICSID arbitration and arbitral tribunals'
power over procedural adaptations.19 The majority highlighted that even if the
claim were inadmissible due to the mass aspect of the claim, the reason for this
outcome would not be the lack of consent to mass claims, but the inability of
tribunals to deal with mass claims under the ICSID regime.20 On the other hand,
the dissenting arbitrator considered the mass aspect of the claim within the ambit
of the jurisdiction of the tribunal.21 He stated that any limits to the legal power
to exercise the judicial or arbitral function (the arbitrator refers implicitly to the
limits envisaged in the procedural rules) were jurisdictional.22
The jurisdiction of the Centre is provided for in Articles 25–27 of the ICSID
Convention. Article 25 reads in part: `[t]he jurisdiction of the Centre shall extend
to any legal dispute arising directly out of an investment, between a Contracting
State […] and a national of another Contracting State, which the parties to the
dispute consent in writing to submit to the Centre'. Accordingly, jurisdiction is
established in respect of the legal dispute (ratione materiae), the nationality of the
investors (ratione personae), and the consent given by the parties. The number of
investors involved in a case concerns neither the characteristics of a legal dispute,
nor the investors' nationality.
Furthermore, Article 44 of the ICSID Convention, under `Section 3: Powers
and Functions of the Tribunal', reads in part: `[a]ny arbitration proceeding shall
be conducted […], except as the parties otherwise agree, in accordance with
the Arbitration Rules in effect on the date on which the parties consented to
arbitration'. The mass aspect of an investment claim is certainly covered by
this article: the solution depends on its interpretation. That is also why even
the dissenting arbitrator referred extensively to Article 44 and Rule 19 of the
Arbitration Rules.23 It seems that the dissenting arbitrator confused the binding
19

Abaclat, above n 5, paras 491–2.
Ibid, para 491.
21
Abaclat (Abi-Saab, diss, 28 October 2011), paras 126–7.
22
Ibid, para 126.
23
See ibid, paras 194–262.
20
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character of procedural rules and the inherent powers of a tribunal with the
jurisdiction of the Centre.
Even the grounds for the annulment of a tribunal's award would be different
in these two cases. Article 52(1) of the ICSID Convention distinguishes them
clearly. To be more precise, the Convention provides for a specific annulment
ground in case an ICSID tribunal breaches the procedural rights of a party. While
the absence of consent would be a ground to apply Article 52(1)(b), which concerns
the manifest excess of a tribunal's power, if the tribunal disrespects a party's
procedural rights it might also be able to invoke the more specific annulment
ground in Article 52(1)(d), which applies where `there has been a serious departure
from a fundamental rule of procedure'.24
Poudret and Besson recognise that joining parties that have signed identical
arbitration clauses in the same arbitral proceedings `is governed by the rules
governing the conduct of the arbitral procedure, particularly with regard to
the existence of a sufficient degree of connexity, and does not depend on the
arbitration agreements themselves, given that their identity ensures the respect
of their terms'.25 This passage suggests that even in international commercial
arbitration the joining of claims is a procedural matter and not a jurisdictional
one (in that the issue is not related to the consent of the parties).
In fact, parties' agreement on procedural issues falls within the scope of
Article 44 and not Articles 25–27. In other words, consent to arbitrate a legal
dispute and the jurisdiction of a tribunal do not cover issues such as how a
tribunal would exercise its power and how it would control procedural matters
in a specific case.26 Indeed, the existence of consent to arbitrate a legal dispute is
a different question from whether a particular case can be arbitrated pursuant to
existing procedural rules. While the former is a jurisdictional issue, the latter is
about the admissibility of the claim.
Unfortunately, most of the cases in international courts and tribunals that
deal with both jurisdictional objections and objections related to the admissibility
of the claim have not brought forth useful clarification or a consistent approach
to why and when an issue should be treated as one rather than the other.27 The
24

See Schreuer, above n 1, 938, 980.
J F Poudret & S Besson, Comparative Law of International Arbitration (2nd edn, 2007) 198–9.
26
Cf S Rosenne, The Law and Practice of the International Court (1920–2005), vol II (2006) 584.
27
See also I A Laird, `A Distinction without a Difference? An Examination of the Concepts
of Admissibility and Jurisdiction in Salini v. Jordan and Methanex v. USA', in T Weiler (ed),
International Investment Law and Arbitration: Leading Cases from the ICSID, NAFTA, Bilateral
Treaties and Customary International Law (2005) 201, 201.
25
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nature of preliminary objections based on the admissibility of the claim has been
best described by Douglas:
The grounds of inadmissibility at base represent certain legal defects
in a claim that are independent of, and yet often closely connected to,
the substantive grounds upon which a claim or counter-claim is to
be adjudicated on the merits. Admissibility deals with the suitability
of the claim for adjudication on the merits.28
The Hochtief tribunal, though it took a different approach from Douglas, reached
a similar outcome in connection with the admissibility of a claim, noting that `[a
tribunal] might refuse even to receive and become seised of a claim that is within
its jurisdiction because of some fundamental defect in the manner in which the
claim is put forward'.29 A procedural defect, if there is a defect in bringing a mass
claim, is hence related to the admissibility of the claim and not to the jurisdiction
of the tribunal. The correct approach in Abaclat should therefore have been to find
out whether the tribunal would be able to `handle' the claim under the existing
procedural rules and powers attributed to an ICSID tribunal without violating
the procedural rights of the parties.30
Notwithstanding this, the dissenting arbitrator in Abaclat, instead of splitting
the preliminary objections into two groups—jurisdiction and admissibility—was
of the opinion that each issue constituted a different layer of consent.31 The
dissenting arbitrator took the idea of different layers of consent from Strong.
According to Strong, the first layer is the consent to arbitrate the dispute; the
second layer is the consent for a mass claim. To this, the dissenting arbitrator
added a third layer, namely the consent to procedural rules.32 Whether or not this
is called `special consent', `secondary consent' or just an admissibility problem, it is
28

Z Douglas, The International Law of Investment Claims (2009) 148. See also G Fitzmaurice, The
Law and Procedure of the International Court of Justice, vol II (1986) 438; J Paulsson, `Jurisdiction
and Admissibility', in G Aksen et al (ed), Global Reflections on International Law, Commerce and
Dispute Resolution: Liber Amicorum in honour of Robert Briner (2005) 601, 617; J Collier & V Lowe,
The Settlement of Disputes in International Law: Institutions and Procedures (1999) 155; W W Park,
Arbitration of International Business Disputes (2006) 77.
29
Hochtief v Argentina, ICSID Case No ARB/07/31 (Decision on Jurisdiction, 24 October 2011) para
90.
30
See the claimants' arguments in Abaclat, above n 5, para 513(iii).
31
Abaclat (Abi-Saab, diss, 28 October 2011), para 162.
32
S I Strong, `Does Class Arbitration ``Change the Nature'' of Arbitration? Stolt-Nielsen, AT&T and
a Return to First Principles' (2012) 17 Harvard Negotiation LR 201, 251-2; Abaclat (Abi-Saab, diss,
28 October 2011), para 195.
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necessary to analyse whether initiating a mass claim against a party and adopting
some procedural methods for that purpose require the approval of that party. The
next three sections focus on different mechanisms of dispute settlement where
the question of this kind of approval or consent arises. The purpose of these
sections is to determine under what conditions such an approval is required and
whether this requirement might be applied to mass claims by analogy.

4

Mass claims and class arbitration

The key difference between the judicial power of national courts and the
jurisdiction of arbitral tribunals, for the dissenting arbitrator, was that the former
`stems from above, and not from the consent of the parties or litigants before
them' and the latter `from the consent of the parties'.33 This was the starting
point for him to emphasise the role of consent in arbitration. He then relied
upon the reasoning of the United States Supreme Court in two class arbitration
cases,34 observing that consent to class arbitration or mass claims cannot be
presumed from the parties' mere silence on the mass aspect of the arbitration.35
He grounded this opinion on three reasons: (i) `the fundamental differences
between the two modes of arbitration, the regular bilateral one and the class
action or representative proceedings arbitration', (ii) `the differences that ``change
the nature of arbitration'' ', and (iii) `the great risks to which the later mode exposes
defendants'.36
In order to test the accuracy of an analogy between class arbitration and
investment mass claims, the US case law on class arbitration will first be
examined. Born observed, `[o]ver the past two decades, the use of class action
procedures migrated from litigation to arbitration in domestic U.S. practice'.37
The debate at the Supreme Court level started with the Bazzle case.38 In
this case, the Supreme Court adopted a rather liberal approach and left the
determination of whether an arbitration agreement forbids class arbitration to
33

Abaclat (Abi-Saab, diss, 28 October 2011), para 147.
Ibid, paras 148–53.
35
Ibid, para 151.
36
Ibid, para 153.
37
G Born, `The US Supreme Court and Class Arbitration: A Tragedy of Errors', Kluwer Arbitration
Blog, 1 July 2011, <http://kluwerarbitrationblog.com/blog/2011/07/01/the-u-s-supreme-courtand-class-arbitration-a-tragedy-of-errors> [accessed 28 June 2013].
38
Green Tree Financial Corp v Bazzle, 539 US 444 (2003).
34
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the arbitrators.39 Hanotiau asserted that `it can no longer be disputed that
when the arbitration clause is silent on class actions, it is for the arbitrator to
decide whether it authorises or prohibits classwide arbitration'.40 In the past few
years, the Supreme Court shifted its approach dramatically,41 issuing `a series
of confusing and, at times, confused opinions on class arbitration'.42 In Stolt
Nielsen v AnimalFeeds, the Supreme Court considered that `class action arbitration
changes the nature of arbitration to such a degree that it cannot be presumed
that the parties consented to it by simply agreeing to submit their dispute to
an arbitrator'.43 It further noted that in the absence of express consent to class
arbitration or a default procedural rule in this line, the arbitral tribunal exceeded
its powers by imposing its own policy choice.44 It identified the question as
`whether the parties agreed to authorize class arbitration' and held, consequently,
that `where the parties stipulated that there was ``no agreement'' on this question,
it follows that the parties cannot be compelled to submit their dispute to class
arbitration'.45 One of the leading American arbitrators, Park, remarks that the
Supreme Court `did not say [in this case] that parties must agree explicitly to class
arbitration, but simply that the case at bar implicated no agreement, whether
explicit or implicit'.46 Similarly, Beess und Chrostin is of the opinion that `the
Court in Stolt-Nielsen seems to wish to expressly leave open the window for class
arbitration even where the contract does not explicitly provide for this procedure,
so long as there are other factors or circumstances indicating that the parties
intended to make the class arbitration mechanism available'.47 One year later
the political tension reappeared between the American conservatives who `tend
to favour arbitration as a process in line with freedom of contract', but whose
`preferences get reversed for class proceedings, which appear as an anti-business
tool of plaintiffs' lawyers fomenting litigation on a contingency fee basis', and
the liberal justices, who `often express skepticism of arbitration as a device to
39

Ibid, 451.
B Hanotiau, Complex Arbitrations: Multiparty, Multicontract, Multi-issue and Class Actions (2005)
273.
41
Born, above n 37.
42
G Born & C Salas, `The United States Supreme Court and Class Arbitration: A Tragedy of Errors'
(2012) J Disp Resol 21, 21.
43
Stolt-Nielsen SA v AnimalFeeds International Corp, 559 US (2010) 21.
44
Ibid, 9, 12.
45
Ibid, 23.
46
W W Park, `Arbitration in Autumn' (2011) 2 JIDS 287, 296.
47
J Beess und Chrostin, `Collective Redress and Class Arbitration in Europe: Where We Are and
How To Move Forward' (2011) 14 Int ALR 111, 114.
40
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sidestep the perceived safeguards of a civil jury', but who, on the other hand,
`seem to perceive class proceedings as a pro-consumer mechanism permitting
multiple litigants to engage jointly a legal team, making pursuit of the claims
feasible'.48 The Supreme Court confirmed its approach from Stolt-Nielsen in
AT&T v Concepcion.49
The Supreme Court's analysis in arriving at this conclusion should, however,
raise an eyebrow. The Supreme Court supported its conclusion concerning secondary consent (in the sense of the term explained above in Section 3) by referring
to cases which highlight the requirement of primary consent in arbitration.50 The
dissenting judges in AT&T also criticised this general reference to cases involving
primary consent and noted that there is no meaningful precedent that might support the view of the majority in these two cases.51 In any case, there is nothing
in the judgments that were referred to by the Supreme Court that contradicts the
possibility of bringing a class arbitration, so long as each claimant party to the arbitration has been contractually bound by an arbitration clause with the opposing
party (the respondent). The only remaining basis for the majority's judgment was
that class arbitration changes the nature of arbitration, and hence one might not
assume consent to class arbitration from simple consent to arbitration. However,
in Shady Grove Ortopedic v Allstate, Justice Scalia, who gave the majority opinion in
the Supreme Court, had already stated that `rules allowing multiple claims' do not
`abridge defendants' rights; they alter only how the claims are processed' and `like
traditional joinder', class action `leaves the parties' legal rights and duties intact
and the rules of decision unchanged'.52
While the US Supreme Court could not find any convincing argument to
support its conclusion on the class arbitration cases and instead referred generally
to the `nature' of the arbitration, and while this decision has been heavily criticised
by the international arbitration community53 and is seen as being more in line
48

Park, above n 46, 297.
See especially AT&T Mobility LLC v Concepcion, 563 US (2011) 13, where the Court held,
`[c]lasswide arbitration includes absent parties, necessitating additional and different procedures
and involving higher stakes. Confidentiality becomes more difficult. And while it is theoretically
possible to select an arbitrator with some expertise relevant to the class-certification question,
arbitrators are not generally knowledgeable in the often-dominant procedural aspects of
certification, such as the protection of absent parties'.
50
See Stolt-Nielsen, 559 US 662 (2010) 19–20.
51
AT&T Mobility LLC v Concepcion, 563 US (2011) (Breyer J, diss) 10.
52
Shady Grove Ortopedic Associates, PA v Allstate Ins Co, 559 US (2010) (Scalia J) 13–14.
53
See generally Born, above n 42. Gary Born has written elsewhere, `[r]eading the various opinions
in Bazzle, Stolt-Nielsen and now Concepcion makes one wish that the US Supreme Court would
49
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with the political orientation of Supreme Court judges than with their legal
views,54 reliance on these cases by an arbitrator in an investment treaty case
raises doubts. Not only was the perception of the Supreme Court of the concept
of `arbitration' fundamentally incorrect in those cases,55 but each legal system
also has its own unique rules and policies, especially on procedural issues. The
debate regarding collective arbitration can hence not be transplanted directly
from one jurisdiction to another,56 and it should not be transplanted at all
from a particular jurisdiction to the international level without considering the
common and different features of the mechanisms at hand. One should only
consider whether an analogy could be made between class arbitration and mass
investment claims after having examined the different characteristics of these two
mechanisms.
Class action proceedings before courts or in arbitration have particular
characteristics: it is not simply many claimants bringing a case together. In class
action proceedings, one claimant represents the class. Even if the class needs to be
determined precisely, one cannot know how many people will enter in the class
at the time of the filing of the claim. In other words, a class action is not a claim
by individual claimants, but by a well-determined, yet still abstract class. One of
the main features of a class action is that there are `unnamed' parties in a class.57
Because of this feature, class action is recognised as an exception to the principle
that one is not bound by a judgment in personam in a litigation, in which he is not
designated as a party.58
In mass investment claims, however, there is no abstract class; there are concrete individual claimants. Nor are these claimants represented by a class-leader.
Waibel comments on this point that `[u]nlike in […] class actions, a small group
of representative bondholders would […] not represent the interests of all bondholders'.59 Since there is no class in mass claims, there is no problem of choosing
a representative of the class.60 Another difference is that there are not any `unnamed' parties in mass investment claims: all the claimants are identified at the
stop deciding arbitration cases for a while – preferably, a long while': Born, above n 37.
See Park, above n 46, 296.
55
Born & Salas, above n 42, 22, 33, 39.
56
Strong, above n 13, 496.
57
On class action, see R L Marcus, M H Redish & E F Sherman, Civil Procedure: A Modern Approach
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time of filing the claim.61 The number of claimants is therefore definite, subject
to change only because of withdrawals. These features (the claimants are definite
and bring their case individually instead of a class representative representing
the whole class) contrast with the characteristics of class action. In a mass claim,
there will not be a discussion on defining the class and the fiduciary role of the
class representative who must obey due process rules.
Even if the US Supreme Court decisions were convincing and even if it were
acceptable for class action to change the nature of an arbitration, the analysis
in the previous paragraphs suggests that the main particularities of class action
that might change the nature of the arbitration do not occur in mass (investment)
claims. The only common point between a class action and a mass claim is the
voluminous number of people that are involved in the case. A commentator
observes:
while the magnitude of a proceeding may constitute a hallmark of
class arbitration, it is not a defining factor. […] [T]he mere fact
that a proceeding resolves a large number of individual claims or
a large amount in dispute cannot be said to ``change[] the nature'' of
the proceeding from arbitration to something else, since large-scale
claims have been resolved in arbitration before.62
Born and Salas have similarly stated that `enormous disputes have always been,
and still are, decided in arbitration'.63
In conclusion, an analysis of the differences between class arbitration and
mass claims suggests that the three reasons supporting the dissenting arbitrator's
opinion in Abaclat64 cannot hold. First, even if there might be `fundamental'
differences between classical bilateral arbitration and class arbitration, these
differences emanate from the particularities of class action and do not exist in
mass investment claims. Second, apart from the voluminous number of parties
involved in the arbitration, no ground can be identified to support a change in the
nature of arbitration. This argument should also fail because large-scale claims
have been resolved in arbitration before, as pointed out by Born and Strong.
Third, the `great risks' that mass claims might cause are not in fact related to the
61
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mass aspect of the claim, but rather to the fact that a large-scale dispute will be
resolved through arbitration. It is true that judicial review is much more limited
in arbitration. However, this argument holds against neither class arbitration
nor mass investment arbitration claims; it concerns arbitration generally. Parties
who simply give primary consent to arbitration already accept this risk. There
is no need for special consent or a waiver for the risks embedded generally in
the arbitration process. If it is argued that dealing with a voluminous number
of claimants creates more risks, one might again refer to Strong, who notes that
`it seems strange, if not disingenuous given existing precedent, to suggest now
that arbitrators lack the competence to handle such matters'.65 Indeed, class
arbitration is not a new phenomenon in the US. All in all, the dissenting opinion
gives no coherent reasons to support the conclusion that mass claims change the
nature of arbitration to such a degree that it cannot be presumed that the parties
consented to it by simply agreeing to submit their dispute to an arbitrator, to
draw an analogy between class arbitration and mass investment claims, or to
apply the outcome of the US Supreme Court cases on mass claims. The need for
special consent in mass investment claims might, however, be justified by reasons
other than an analogy with class arbitration. This article will now explore these
potential other reasons.

5

Mass investment claims and international mass
claims processes

After drawing on an analogy with class arbitration, the dissenting arbitrator in
Abaclat examined mass claims processes in international law.66 The dissenting
arbitrator pointed out that `in all known international cases (barring the fiat of
the Security Council) a special agreement is needed'.67 His conclusion was again
that `a mere acceptance to arbitrate does not cover collective mass claims actions
[…] and that a special or secondary consent is needed for such collective actions'.68
International mass claims processes are established to consider legal claims
resulting from significant historical events and mostly constitute large-scale
reparation programmes for victims of armed conflicts.69 They include interna65
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tional claims commissions or tribunals where claimants can submit claims following the creation of a special mechanism, such as the Claims Resolution Tribunal, the United Nations Compensation Commission, the Iran–US Claims Tribunal or the Eritrea–Ethiopia Claims Commission. The establishment of such a
mechanism requires the consent of the states that are involved in the disputes (unless the establishment of the mechanism is based on a Security Council mandate,
which is the case for the United Nations Compensation Commission) as well as
their participation.
An important characteristic of international mass claims processes is that
the way claims are brought before the international commission or tribunal is
not collective. Instead individuals bring their claims separately. Even in some
international mass claims processes, such as the Iran–US Claims Tribunal, the
tribunal treats each claim separately and conducts a case-by-case arbitration.70
In other words, some international mass claims processes provide merely a fast
but individualised proceeding for each claim or group of claims,71 which results
in a separate award or decision.72 Some other international mass processes,
depending on the degree of commonality between the cases, might offer collective
resolution of claims.73
The current President of the Iran–US Claims Tribunal, who is also the former
President of the Eritrea–Ethiopia Claims Commission, has observed that `Abaclat
is not a mass claims process in the ``traditional'' sense'.74 He defined a traditional
mass claims process not only with reference to the plurality of claims enjoying
some commonality of legal and factual issues, but also, more importantly, as a
process where claims are decided individually.75
Indeed, investment treaty claims, including mass investment claims, have
different characteristics. An investment tribunal does not `receive' claims. It
ge.asp?pag_id=1059> [accessed 28 June 2013]. See also F Rosenfeld, `Mass Claims in International Law' (2013) 4 JIDS 159, 159.
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is constituted subsequent to the filing of the case by the claimant or claimants.
Moreover, each investment tribunal resolves only a single case, whereas a claims
tribunal is constituted to resolve a defined set of claims as separate cases. One
of the main differences between `mass' investment claims and international mass
claims processes is that whereas the former resolves one case, the other is entitled
to resolve a problem (or all the cases within the ambit of the same problem).76 On
the other hand, as emphasised by Van Houtte and McAsey, `Abaclat is a proceeding
with numerous Claimants in one claim, a proceeding that groups claims together
and brings them before a forum which can hear a wide variety of claims'.77 They
therefore prefer to use the term `large-scale litigation' to describe what this article
calls an `investment mass claim' in order to distinguish it from traditional mass
claims processes.78
The existence of international mass process mechanisms established by
special agreement should not automatically suggest that investment mass claims
require special consent as well. A special agreement is necessary to establish
a particular institution, so that all the claims within the same context can be
brought to this mechanism. The special agreement does not purport to open
the door to collective claims. On the contrary, it creates a body that can
hear individual claims. Since there are many individual claims—and that is
actually why claims commissions or tribunals are established—the filing of all
those individual claims results in a mass claims process (but not a mass claim
consolidated into a single case as has occurred in investment arbitration). But
again, the reason behind the necessity of an agreement in case of the international
mass claims processes is not to consent to collective claims, but rather to allow
individual claims before a new and specific body.
All in all, mass investment claims are not comparable to international
mass claims processes. An analogy between these two mechanisms can hardly
be accomplished, due to the dissimilarities in the establishment of particular
mechanisms and in the way these mechanisms treat cases. There is therefore no
support in this international mechanism for or against the requirement of special
consent to bring mass investment claims.
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Mass investment claims as multi-party
proceedings

6.1 Different types of multi-party proceedings and
consolidation
The Ambiente Ufficio tribunal described the claim at hand as a `multi-party
proceeding'.79 As stated above, even if such qualification is legally accurate, it is
not very helpful. The reason is that the term `multi-party proceeding' might refer
to any situation where there are more than two parties. For instance, whereas it is
not clear that Ambiente Ufficio and Funnekotter are mass investment cases, they do
involve multi-party proceedings. If one treats an investment claim initiated both
by a mother company and a daughter company (or in any case, multiple claimants
that are organically related) as a `multi-party proceeding', one will find dozens
of ICSID cases that involve multi-party proceedings.80 These are obviously not
mass claims either. In respect of this kind of multi-party proceeding before ICSID
tribunals, there is no real question of whether these proceedings are compatible
with procedural rules of ICSID arbitration. For at least in this kind of multi-party
arbitration, there is no need for specific consent on the part of the respondent
beyond ordinary consent to refer the dispute to investment arbitration.81
The distinction between the types of multi-party proceedings is not limited
to this. Consolidation or joinder is another mechanism that leads to multi-party
arbitration. Consolidation allows several cases to be dealt with at once.82 Since
the ICSID Convention and Arbitration Rules are silent on consolidation, it would
be `untenable to argue that the institution or the arbitration tribunal has the power
to consolidate separate arbitrations'.83 Such an ex post joinder or consolidation of
proceedings would hence be subject to the specific consent (or rather agreement)
of the parties.84 That was indeed the situation in Wintershall, where the Tribunal
noted, `an objection to the substitution of the Claimant by a new entity during
the course of ICSID arbitration proceedings may be well-taken—for lack of
empowerment of a Tribunal to do so, absent consent'. But, the respondent state
79
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agreed to the joinder of the companies, and hence the tribunal found the power
to continue the case with both companies as claimants.85
An original submission of a claim by a plurality of claimants in a single
ICSID proceeding is not, however, a case of consolidation of proceedings.86 Mass
investment claims, at least of the Abaclat type, do not involve the initial submission
of a certain number of separate individual arbitrations which are subsequently
consolidated and joined with each other; they have already been initiated as a
single case.87 This difference between Abaclat-type mass claims and multi-party
proceedings followed by consolidation explains why the requirement of consent
for ex post joinder is not applicable in mass investment claims. An analogy should
hence not be made between a consolidation proceeding and a mass claim with
respect to the requirement of consent to the plurality of the claimants.88 In fact,
a mass claim does not entail the problems that are attached to the consolidation
of different cases initiated by different parties. Since the parties decide to initiate
the case together, the problems that would be expected to arise in multi-party
proceedings—related to the protection of confidential information,89 the full
participation of the parties in the composition of the consolidated tribunal, and
the consolidated parties' opportunity to present their case fully—would not occur.
This is obviously the case, so long as the claimants are represented uniformly
and the flow of data towards the tribunal does not raise confidentiality issues
among the claimants. This requires a high level of coordination among counsel
for the claimants. That was achieved in Abaclat. One might point out that
the claimants in that case were represented as if there were one single entity
85
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litigating against the respondent. As has been highlighted by Van Houtte and
McAsey, it would have been very different if there had been no such cooperation
(though it is factually very unlikely that many claimants represented by separate
counsel will initiate a single investment claim) or if it had broken down in the
middle of the proceedings.90 Indeed, should such a breakdown happen, the case
might cease to be workable. That is, however, the case with any multi-party
proceedings in investment arbitration and not only with mass investment claims.
Would Funnekotter be workable, if there were a dozen different legal teams each
submitting separate memorials recounting the facts inconsistently and based on
clashing arguments, even if the claims enjoyed a high level of homogeneity? The
likelihood of such a split should be considered bearing in mind that an important
number of modern investment cases are brought by vulture funds, especially
when the claim arises out of a relatively small- or medium-sized investment and
where there is a single entity or a similar `task force' that gathers the small-sized
claims in order to bring a mass investment claim. In any event, the whole idea
behind a mass investment claim is to share legal costs, including counsel fees,
so that small-sized claims can be efficiently brought to investment arbitration.
In case of a split, therefore, the case would not turn into a classical aggregate
proceeding; instead some claimants would drop their claims, as in Abaclat (where
around two-third of the claimants dropped their claims). The risk that Van
Houtte and McAsey mention should not therefore be a reason not to admit mass
investment claims where the representation of claimants is conducted uniformly
or with a high level of coordination.
In conclusion, a mass investment claim is a multi-party proceeding. But not
all multi-party proceedings entail secondary consent by the parties. That would be
the case in a situation of consolidation; but Abaclat-type mass investment claims
are very different from a consolidation process. The requirement of consent
under consolidation hence cannot be applied to mass investment claims.

6.2 Problems related to a mass multi-party proceeding
The analysis above does not mean that the filing of a mass claim does not per
se generate any problems. First, due to the enormous number of claimants
compared with a classical case, an arbitral tribunal must adopt procedural
arrangements in order to be able to administer the case properly. The question
is thus whether an arbitral tribunal enjoys an inherent power to adopt such
90
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arrangements on its own or whether it needs to be satisfied of the consent of the
parties before doing so. The second and probably the more important concern
relates to the ability of an arbitral tribunal to administer such a case involving a
voluminous number of claimants with due respect for the procedural rights of
the parties.

6.2.1 Power of the tribunal to adopt some procedural
arrangements
It is indispensable for an investment tribunal to make some procedural arrangements in order to cope with a mass claim. Even the majority in the Abaclat tribunal
did not deny this. But the question is to what extent a tribunal has power and
discretion to adopt such procedural arrangements. The same question could be
put in another manner: whether the way the Abaclat tribunal suggested conducting the case entailed a modification of the procedural rules of ICSID arbitration
which required the consent (or approval) of the parties.
There are two important provisions under the ICSID mechanism that shed
light on this problem. The first provision is Article 44 of the ICSID Convention,
which reads:
Any arbitration proceeding shall be conducted in accordance with
the provisions of this Section and, except as the parties otherwise
agree, in accordance with the Arbitration Rules in effect on the
date on which the parties consented to arbitration. If any question
of procedure arises which is not covered by this Section or the
Arbitration Rules or any rules agreed by the parties, the Tribunal
shall decide the question.
The other provision is Rule 19 of the Arbitration Rules, which reads, `[t]he
Tribunal shall make the orders required for the conduct of the proceeding'.
Interpreting these provisions, the majority in Abaclat observed, `the power of
a tribunal is limited to the filling of gaps left by the ICSID Convention and
the Arbitration Rules'.91 Manciaux confirms in his yearly comment on ICSID
cases that the system under the ICSID Convention does not leave any place for
improvisation by an arbitral tribunal.92
91
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The dissenting arbitrator, who examined the issue from the perspective of
a third layer of consent (or tertiary consent) which bears on rules of procedure,93
considered the rules that should be adopted in Abaclat to be an implementation of
a whole set of rules regarding mass claims, and not simply rules `filling a gap'.94 He
asserted that the procedural arrangements that the tribunal planned to make (the
manner in which the tribunal would conduct the examination of the claims and
the conduct of the proceedings) covered the usual subject of rules of procedure.95
In the dissenting arbitrator's opinion, the specific rules designed by the majority
should thus be conceived as a modification of or a divergence from the existing
rules of procedure.96 Characterising these rules as an adaptation would be simply
playing on words.97 Since the dissenting arbitrator treated the `specific rules'
of the majority as a modification of the procedural rules, he argued that the
tribunal should have required the consent of the parties before implementing
these rules. He highlighted the importance of abiding by the existing procedural
rules, asserting:
Procedural rights, the same as substantive rights, are not at the
disposal and the discretion of the Tribunal. […] [T]he majority award
has unlawfully curtailed the Respondent's defense rights and thus
flagrantly violated the due process arbitral standards [emphasis added].98
Whether the procedural arrangement foreseen by the Abaclat tribunal consist of
filling gaps or implementing a whole set of rules is a matter of interpretation.
Unfortunately, there is not much material to shed light on the question, not much
case law to act as guide and no generally accepted test to apply.
But one might compare the situation with a hypothetical class arbitration
proceeding, as opposed to a mass claim. A class action procedure in investment
arbitration would require the adoption of a whole set of rules regarding complicated procedural issues that would need to be clarified, such as the determination
of the class, `certification', notice to other class members, opt-in or opt-out options, the res judicata effect of the decision or the award to all the class members,
93
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and the duties of the representative party.99 Mass claims are not comparable.100
Such problems do not arise in mass proceedings.
On the other hand, they do involve a more important issue: respect for the
general procedural rights of the parties. Due process rights of the parties in a
mass claim should be taken into consideration in the specific circumstances of
the case. Since the way the claims of different claimants are bound to each other
might be dissimilar in each case, it may not be possible to regulate due process
concerns in relation to mass claims. As there is no other issue that needs to be
regulated in respect of mass claims, tribunals should be left to find case-by-case
solutions to this concern. That was the method adopted by the Abaclat tribunal
and indeed is the only method for dealing with the mass investment claims. The
Abaclat tribunal did not suggest adopting a whole set of rules in relation to mass
claims, but rather decided to make relevant arrangements to cope with the case.101
More importantly, one should distinguish between the modification of
procedural rules and the adoption of a method through procedural orders in
order to be able to conduct the proceedings. In the second situation, a tribunal
will not modify the procedural rules but will apply them in a way that facilitates
the handling of the case. An oversimplified example is an ICSID claim initiated
by two claimants (of which there are many examples in the dockets of the Centre).
The fact that the procedural rules do not envisage that a claim might be initiated
by two parties does not mean that a tribunal will modify the procedural rules
when it analyses the jurisdiction ratione personae first for one party and then for
the other. The tribunal will just adopt a method to deal with a particular problem.
Procedural rules are not required to describe exhaustively every exercise of a
tribunal's case-management rulings during a case. This `power' involves the
conduct of the proceedings. Rule 19 gives a certain discretion to arbitral tribunals
on this issue. This discretion should cover the methods and procedural orders
that the tribunal will use in order to cope with the case.
The procedural arrangement suggested by the majority of the tribunal (called
by the majority an `adaptation' and by the dissenting arbitrator `specific rules')
concerned the verification of evidentiary material. The majority proposed to
implement a group treatment to simplify the flow and analysis of data. The
simplification of the procedure would not, however, apply to the conduct
99
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by Argentina that allegedly constituted a violation of the investment treaty
undertakings. As an example of the evidentiary material that would be concerned,
the tribunal suggested that it might accept scanned copies of an identification
document instead of an original.102 Donovan, on the other hand, suggested that
the Abaclat tribunal could have, for instance, used computerised data management
that would, in his opinion, be unlikely to raise issues of procedural fairness
or excess of authority.103 Accepting a scanned copy of a particular document
instead of the original or adopting a particular method to manage relevant
data do not amount to a modification of or a divergence from the procedural
rules. Any tribunal could adopt such methods so long as the use of the special
technique did not infringe one of the parties' positions (for instance, if forgery is
an issue, scanned versions of identification documents might not be acceptable).
Simplification of the evidentiary material is not directly related to the mass claim
either. In a complicated bipartite dispute, a tribunal might need to simplify
the analysis of documents that are of the same kind. All of these arrangements
are about the conduct of the proceedings and do not involve filling the gaps of
procedural rules, let alone modifying them.
In any case, the silence of the parties should not be construed as a hurdle
to adopting a procedural arrangement, so long as the power `aim[s] at regulating
the proceedings, or [is] instrumental in the adjudication of the main claim, or [is]
designed to safeguard the judicial character of courts'.104 Making the necessary
adaptations is among the inherent powers of the tribunal. Indeed, international
courts may also exercise other powers than those expressly conferred to them.105

6.2.2 Due process concerns because of the mass aspect of the claim
The second concern behind a mass investment claim is whether an arbitral tribunal is able to administer such a big case that involves many claimants. Managing this case might require comprising some general procedural guarantees that
would apply to classical bilateral disputes.106 For instance, the Abaclat tribunal
102
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did not deny that `[it] will not be in a position to examine all elements and related documents in the same way as if there were only a handful of Claimants'. It
signalled that it would implement mechanisms allowing a simplified verification
of evidentiary material and that it would treat claimants in groups.107 This has
been taken by the dissenting arbitrator as a violation of the procedural rights of
the respondent.108 He noted, `it is an absolute due process right of a respondent
in a judicial or arbitral proceeding, to have every element of the claim or claims
presented against him, examined by the tribunal, through adversarial debate that
affords him full opportunity to contest and refute these elements one by one, if
he can'.109
Whereas the dissenting arbitrator is definitely right in his determination
of the scope of the due process rights, his concern regarding the simplified
mechanism to verify evidentiary material raises several questions.
First, even the dissenting arbitrator recognised that if this were a class
action case or if the claims were identical, examining one claim would equate
to examining all the claims and hence `the tribunal [could] examine adversarially
all the aspects and components of this one claim, in spite of the multitude of
the claimants, totally safeguarding the due process rights of the respondent'.110
He also acknowledged that each claimant's claim shared common features and
that they arose out of the same fact pattern.111 It is true that the claims were not
identical: the claimants held different amounts of different bonds and security
entitlements that were governed by different laws. But this does not change
the character of the dispute. The substantive and jurisdictional analysis for
establishing the investment treaty case is almost identical and thus need not
be elaborated individually for each claimant. As emphasised by the tribunal,
the measures taken by the respondent state affected the claimants in the same
way.112 The majority of the tribunal also justified the group treatment and the
simplification of the examination method by the homogeneity of the claims.113
The multiplicity of claimants would therefore have a minor impact—if not
The unconscious use of these techniques might result in exceeding the limits of the minimum
procedural guarantee that one might expect and hence violate a party's due process rights.
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none—on the tribunal's assessment in the proceedings.114 The tribunal should
still apply this technique with care. As noted by Donovan, if it were too aggressive
in simplifying the examination method of the evidence, it might infringe on the
procedural guarantees that the respondent is entitled to. Yet the tribunal can still
conduct a sufficiently rigorous examination.115
Second, assuming that instead of claimants who individually and separately
own investments, a company established by these individuals had conducted an
investment, the case would be just as complex as in the actual situation but the
claim would not be a mass claim. Since it would not be a mass claim, no one
could have raised the argument that the tribunal needed special consent. Yet the
same procedural problems would ensue. The complexity of the case would have
required the tribunal to adapt procedural rules, and it would have again opted for
a simplified procedure to assess the evidence. Rejection of such a claim due to the
requirement of procedural adaptation and the simplified procedure to assess the
evidence would raise the question whether investment tribunals have jurisdiction
for complicated cases and whether such cases should be admissible. Such an
outcome would not only be absurd, it would also be dangerous for the investment
protection regime established by the ICSID Convention and by the network of
bilateral and multilateral investment treaties. It cannot be forgotten that even in
bipartite disputes with a huge pile of documents, it is counsel's job to bring to
light the most important documents that will affect the outcome.116

7

Conclusion

The conclusion reached in this article should not be perceived as a consequence of
a one-sided interpretation of the investment protection regime. The dissenting
arbitrator's criticisms of that aspect of the majority's decision are legitimate.117
It is true that investment treaties and the ICSID Convention neither aim at
protecting investments unilaterally118 nor afford absolute protection to foreign
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investors.119 A tribunal hence should not justify whether a certain dispute falls
within the scope of ICSID protection simply by the spirit of the Convention.
Otherwise `all the limitations to the jurisdiction of ICSID tribunals, whether
inherent or patiently and carefully negotiated and stipulated in the treaty to
protect the interests of the State party [would be] seen as obstacles in the
way of achieving the ``purpose'' of the treaties', as was sensibly highlighted by
the dissenting arbitrator.120 Indeed, the majority interpreted the silence as a
permission to pursue the claim, which would conform with the purpose of the
BIT and the spirit of the ICSID Convention.121 However, Article 31 of the 1969
Vienna Convention on the Law of Treaties would not allow the use of policy
arguments to favour one of the parties by changing the proper meaning of the
treaty under the guise of interpreting its object and purpose. In any case, `[o]ne
of the objects and purposes will certainly be to maintain the balance of rights
and obligations created by the treaty'.122 One might, however, reach a similar
conclusion following a technical analysis rather than a teleological one or a legal
analysis based on economical efficiency considerations.123
The technical specificities of mass claims do not preclude the jurisdiction of
an investment treaty tribunal to pursue the proceedings in the absence of special
consent to the mass claim, because the fact that a case has been initiated by a
multiplicity of claimants does not change per se the nature of the dispute. Mass
claims are different in that sense from class action proceedings. Apart from a
potential similarity in the number of claimants, the claimants in an investment
mass claim do not constitute a `class' and do initiate the case jointly. This
divergence makes class action a very different procedural mechanism.
Moreover, an investment mass claim does not constitute an example to
international mass claims processes that are established following the consent of
the states involved in the dispute in order to settle a defined set of claims resulting
from significant historical events. The consent of relevant states in mass claims
processes relates to the creation of the dispute settlement institution rather than
(2007) 21; Manciaux, above n 10, 310.
The protests against globalisation had the effect of bringing some changes to investment
treaties, especially regarding environmental concerns, human rights, economic development,
international concerns and the regulatory space of the host state: M Sornarajah, The International
Law on Foreign Investment (3rd edn, 2010), 224.
120
Abaclat (Abi-Saab, diss, 28 October 2011), para 158.
121
See Abaclat, above n 5, para 519.
122
M E Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (2009) 427.
123
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to the filing of the claims. Moreover, each claimant brings its claim before the
tribunal or commission; claimants do not collectively initiate one single case.
Mass investment claims are technically multi-party arbitration proceedings.
Still, one should distinguish different types of multi-party proceedings. Mass
investment claims do not involve an ex post consolidation procedure. They have
already been initiated by a multiplicity of claimants as a single case. Mass claims
might entail an adaptation of procedural rules in order to let the tribunal manage
the case. This adaptation—obviously depending on the particularities of the
dispute, but at least in a case like Abaclat—does not demand a new set of rules.
It should therefore not be construed as a change of procedural rules that require
the agreement of the parties. Finally, it is true that facing a mass claim will
deprive the respondent of the ability to examine all the evidence in detail. This
will not, however, necessarily violate the due process rights of the respondent. A
simplification of the procedure in assessing the evidence might be applied in mass
claims, since there is a degree of identity between the claims of each claimant.
In conclusion, mass claims do not change the nature of arbitration. They are
simply an effective procedural tool for conducting collectively claims enjoying a
certain level of homogeneity. An investment treaty tribunal therefore need not
be given special consent in order to hear a mass claim. The situation is thus no
different from that in other multi-party investment claims. One can still leave
aside those cases where each claim does not enjoy a certain level of homogeneity,
or where the way the case has been brought would not be manageable under the
current procedural rules, or even where the case is not factually workable at all
(for instance, due to the non-uniform representation of claimants by different
counsel). In those cases, either an investment tribunal will need to adopt a new
set of procedural rules, which requires the agreement of the parties, or it will not
be able to resolve the case while respecting the due process rights of the parties,
which will make the claims inadmissible. In the latter case, an investment tribunal
should reject the claim due to its inadmissibility, even if the parties give their
approval or consent to the issue that would trigger the violation of due process
rights of the parties or to a procedural tool that would be incompatible with the
ICSID system.124
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1

Introduction

In November 2011, the Committee on the Elimination of Discrimination Against
Women decided a complaint originating from Peru. The complaint concerned a
young woman, L.C., who was denied access to a safe and legal abortion that she
required so that she could undergo urgent medical treatment. This article will
address the decision, its place in international human rights law, and its likely
impact, if any, on abortion legislation in Peru.

2

The facts

Between 2006 and 2007, when L.C. was 13-14 years old, she was repeatedly raped
by a 34-year-old man over period of several months.1 She became pregnant, but
told no one. Desperate and depressed, she attempted suicide by throwing herself
off the roof of the building next to her home,2 fracturing several vertebrae and
leaving her quadriplegic. A senior surgeon concluded that her spine needed to be
realigned immediately3 to increase the chances of future mobility.4 The surgery
was scheduled for 12 April 2007.5
*
1

2
3
4
5
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Ibid.
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When L.C. was examined prior to her surgery, her sexual abuse and pregnancy were revealed.6 At this point L.C. was around 8 weeks pregnant.7 Doctors
would not operate while she was pregnant, even though the medical staff recognised that her physical mobility was continuing to deteriorate between 2 and 12
April.8 She was also given no psychiatric treatment for her depression, as this was
contraindicated during pregnancy.9
L.C.'s mother requested a therapeutic abortion for her daughter in accordance
with Article 119 of the Penal Code, to allow L.C. to have the operation.10 Article
119 provides that abortion `is not punishable when it is the only means to save the
life of the woman or to avoid serious and permanent damage to her health.'11
After several meetings and unexplained delays, the hospital medical committee refused the petition on the grounds that the pregnancy no longer posed
a threat to L.C.'s physical health.12 In contrast, a medical report relied on by L.C.'s
legal team from the High-Level Commission on Reproductive Health of the Medical College of Peru concluded that `[t]here are sufficient reasons to state that, if the
pregnancy continues, there is grave risk to the girl's physical and mental health;
a therapeutic abortion, if requested by the subject, would therefore be justified.'13
On 11 July 2007, L.C. miscarried in hospital due to the severity of her injuries.
Doctors finally performed the spinal surgery, three and a half months after it
was deemed necessary.14 By that time any operation would have had little or no
effect on restoring her physical capacity.15 Furthermore, after her discharge from
hospital on 31 July, the intensive course of physiotherapy recommended in the
hospital reports did not begin until 10 December.16 `[T]he months of delay cost
[L.C.] control of her body. She cannot walk at all, has no control of her bowels, and
can barely use her arms and hands.'17 Her condition prevents her from attending
school, and the expense of her treatment has meant that her brothers have had to
6
7
8
9
10
11
12
13
14
15
16
17
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leave school and begin working.18

3

National law background

Abortion is a second category offence in Peru's 1991 Penal Code. Article
114 provides that a woman who causes her abortion or consents to another
performing one upon her will be sentenced to up to 2 years' imprisonment
or between 52 and 104 days of community service.19 For the provider of a
consensual abortion, Article 115 provides a sentence of between one and four
years' imprisonment. If the woman dies and this is a foreseeable result, the term
increases to between two and five years.20 Article 117 states that if the provider is
a `doctor, obstetrician, pharmaceutical, or any health professional', the sentence
is aggravated, and the provider is disqualified from practice.21 Article 30 of the
Peruvian General Health Law (26842) also requires healthcare providers to report
to the police women who are suspected of inducing an unauthorised abortion.22
The sentence is mitigated to up to three months' imprisonment where there has
been a rape or where the foetus has `serious physical or psychological defects',
under Article 120 of the Penal Code.23 An abortion in these circumstances is still
a criminal offence.
The only exception to the general criminalisation of abortion is Article 119.
It provides that abortion `is not punishable when it is the only means to save the
life of the woman or to avoid serious and permanent damage to her health.'24
However, neither the constitutional provisions on abortion, nor the current
General Health law, provide for any regulations on the procedure for accessing
an abortion: the decision lies at the discretion of the patient's doctors.25 There is
no judicial mechanism for challenging the doctors' decision.26
In contrast, Article 2 of the Peruvian Constitution of 1993 provides that
`[e]very person has the right to life, his identity, his moral, psychic and physical
integrity and his free development and well-being. The unborn child is a
18
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rights-bearing subject, in any event which is beneficial for him.'27 In recent cases
involving the use of emergency contraception, the Peruvian Constitutional Court
has made clear that it will prioritise the interests of the unborn over those of the
woman.28 The Court found that a zygote (fertilized ovum) has a right to life.
Although the emergency contraceptive pill is not an abortifacient, the court found
that it should be treated as causing an abortion because it prevents the zygote
from implanting in the uterus wall, and thus violates the unborn's right to life.29
These legal provisions give very little guidance to doctors, hospital management or lawyers about when an abortion is not criminal, or how to approach reconciling Article 119 of the Penal Code and Article 2 of the Constitution. It is suggested here that there is also doubt whether the legal effect of Article 119 is to create a right to an abortion to save the life or permanent health of the mother, in the
sense of placing a duty on another to provide one.30 The provision is framed as
an immunity—an absence of liability—from punishment for abortion:31 no clear
duty is imposed on the state that a woman could rely on as conferring a positive
right to an abortion. In contrast, the Constitution explicitly gives rights to the
unborn, and there is a constitutional duty on officials to protect such rights.

4

The right to health and non-discrimination in
access to health services

L.C.'s legal team alleged that the refusal of the hospital to allow her to access
a legal therapeutic abortion violated her rights `to health, a life of dignity and
to be free from discrimination in access to such care.'32 The most important
Convention rights for these purposes are Articles 12 and 2 of the Convention on
the Elimination of Discrimination Against Women (CEDAW ).
The health and reproductive rights in CEDAW are, in practical terms, very
important for giving effect to women's health rights. Peru is not a signatory to
27

Constitución Política del Perú (ratified 31st October 1993, enacted 29 December 1993), Art 2
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29
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32
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the Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights (CESCR), which means that although Peru is bound by CESCR,
if women take their complaints to United Nations bodies then they must rely on
rights in other Conventions which they can bring to an international hearing. The
purpose of CEDAW is to eliminate gender discrimination in women's exercise of
all human rights, including economic, social and cultural rights.33 This therefore
includes the right to health in Article 12 of CESCR.
The right to health was recognised as a human right from the outset of
modern international human rights law: the Universal Declaration on Human
Rights. Article 25 provides not only that everyone has `the right to a standard of
living adequate for the health and well-being of himself and his family, including
[…] medical care',34 but also that `Motherhood and childhood are entitled to
special care and assistance.'35 `[T]he right of everyone to the enjoyment of the
highest attainable standard of physical and mental health'36 was immortalised in
treaty law in Article 12 of CESCR. The inclusion of both physical and mental
health in Article 12 is significant, as it extends the remit of maternal health
targets to the mental as well as the physical health of women. Indeed, in many
countries, including Peru's neighbour, Colombia, mental health grounds are
explicit exceptions to a general criminalisation of abortion. The Committee of
Economic, Social and Cultural Rights' General Comment 14 further clarifies that
this includes `the right to control one's health and body, including sexual and
reproductive freedom'.37 This clearly indicates that issues involving fertility and
pregnancy are encompassed by the right to health.
General Comment 14 provides the framework for the analysis of the right
to health. It provides that four `interrelated and essential elements'38 make up
the right to health: the availability, accessibility, acceptability and quality of
health services. The L.C. case is clearly a matter of the accessibility of a medical
procedure which is legally—but not physically—available to L.C.
The justiciability of Covenant rights is limited by Article 2 of CESCR: the
33
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state only undertakes to guarantee the right `to the maximum of its available
resources, with a view to achieving progressively the full realisation of the rights
recognized in the present Covenant'.39 However, Article 2 imposes an obligation
`to take steps [which] should be deliberate, concrete and targeted as clearly as
possible towards meeting the obligations recognized in the Covenant.'40 The state
cannot therefore abstain from responsibility entirely: it is under an obligation to
take action according to its means. The right to health is also protected regionally
by the Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights.41
The Committee on the Rights of the Child went further in elaborating the
meaning of `maximum available resources'. It has suggested that `resources
must be understood as encompassing not only financial resources but also other
types of resources relevant for the realisation of economic, social and cultural
rights such as human, technological, organisation, natural and information
resources.'42 This statement is likely to apply to the application of this article
across committees. Thus, while the state has a margin of appreciation as to the
allocation of financial resources, a lack of funding will not in itself act as an excuse.
The organisation of those resources and organisation of professionals to provide
care is also relevant. This could include, for example, ensuring the availability
of doctors who do not conscientiously object to abortion to make decisions on
whether the necessary legal conditions for an abortion exist.
The South African Constitutional Court has been instrumental in proving
the justiciability of economic, social and cultural rights to the rest of the
world. An important case for our purposes is Ministry of Health v Treatment
Action Campaign,43 which concerned the implementation of a treatment plan
for pregnant women and new mothers with HIV. The government argued that
nevirapine, a drug shown to be effective at preventing the transmission of
HIV during birth, had not been made widely available because more research
was needed into the efficacy of a care package containing a range of measures
designed to also prevent post-natal mother-to-child infection on their nominated
39
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test sites. The court held that while this was important, it `was not a reason for not
allowing the administration of the nevirapine' in other parts of the public health
system. This demonstration of justiciability at national level is important because
the Optional Protocol to CESCR, which allows individuals from states party to it
to bring complaints to an international body, was only recently approved,44 and
many states, including Peru, are not parties to it.
Article 2 of CESCR also provides that Covenant rights should `be exercised
without discrimination of any kind' including on grounds of sex and language.45
Non-discrimination in healthcare on grounds of sex has been further bolstered
by the Committee on Economic, Social and Cultural Rights' General Comment
16 and Article 12 of CEDAW. These provide for the equal enjoyment of Convention rights between men and women,46 including in `family planning'47 and `appropriate services in connection with pregnancy, confinement and the post-natal
period'.48 These provisions clarify that discrimination can occur not only when
there is a difference in treatment between men and women, but also indirectly
when services used only by women, including maternal and reproductive healthcare, are neglected.
Internationally, reproductive choice has been successfully asserted as a
negative right. In the case of María Mamerita Mestanza Chávez v Peru, Peru
accepted responsibility for not guaranteeing the rights of a woman who was
harassed into undergoing sterilisation without her informed consent.49 However,
where reproductive choice has been asserted as a positive right, success has
been more limited, as this requires the state to delegate a duty to physicians
and to expend resources.50 However, it is suggested here that, given that
states, including Peru, have committed to improving funding for family planning
in Millennium Development Goal 5,51 this is becoming an increasingly weak
44
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justification. The International Conference on Population and Development
Programme for Action strongly emphasises that the fulfilment of reproductive
health rights is a state obligation.52
While the Committee on the Elimination of Discrimination Against Women
had previously recognised that the prevalence of unsafe abortion in the region
is a `major cause of maternal mortality' and that the criminalisation of abortion
`may lead women to seek unsafe, illegal abortions, with consequent risks to
their life and health',53 it has historically seemed reluctant to endorse safe and
legal abortion as a solution, even in soft law. The International Women's
Health Conference for Cairo `94, held in Rio de Janeiro nine months before
the International Conference on Population and Development Programme for
Action in Cairo, created an opportunity for Cairo to endorse abortion access.
It recommended that `[t]he UN and other donors and governments should
recognize the right to a safe and legal abortion as an intrinsic part of women's
rights and governments should change legislation and implement policies to
better reflect such a recognition.'54 However, the Cairo Programme for Action
did not adopt this stance: the compromise between states that supported and
opposed abortion resulted in statements that government policy should be about
preventing abortion,55 and that `all attempts should be made to eliminate the
need for abortion'.56 This view is also represented in the Committee on the
Elimination of Discrimination Against Women's General Recommendation 19,
which states that there is a positive obligation on states `to ensure that women
are not forced to seek unsafe medical procedures such as illegal abortion because
of lack of appropriate services in regard to fertility control.'57
52
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Other rights of the woman in international law

CEDAW also provided for some additional rights that L.C. relied upon. These
include specific rights to `information and advice on family planning'58 and the
right to decide the number and spacing of children.59 The former United Nations
Special Rapporteur for Violence Against Women has stated that `[d]irect State
action violative of women's reproductive rights can be found […] in criminal
sanctions against […] abortion.'60
Furthermore, it was argued in L.C. that the violations, including lack of
administrative action and the failure to provide an administrative remedy to
protect women from discrimination,61 were aggrevated as they did not give
special attention required by her status as a minor.62 An argument was also made
that the `irreparable consequences for her life and health […] constituted suffering
equivalent to torture'.63
The procedural arguments in the L.C. case are particularly important in
the Peruvian context, because of a previous decision against Peru from the
Human Rights Committee. K.L. v Peru64 concerned a 17-year-old girl carrying
an anencephalic foetus. Anencephaly is a defect that leaves foetal skull bones
unformed and is both untreatable and certain to cause the infant's death during or
shortly after birth.65 It can also endanger the mother's life.66 In K.L., the hospital
obstetrician advised a termination, but the availability of an abortion was subject
to the approval of the hospital director.67 The director refused to authorise an
abortion, stating that under Article 120 of the Penal Code, abortions of deformed
foetuses were criminal.68 The refusal of an abortion served to `prolong the
distress and emotional instability' of K.L., who suffered from severe depression as
a result of continuing with the pregnancy.69 After the birth, she further `endure[d]
58
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the distress of seeing her daughter's marked deformities'70 by being forced to
breastfeed for four days until the baby died.71 The Human Rights Committee
found that the `refusal of the competent medical authorities to provide the service
may have endangered the [mother's] life [and] that no effective remedy was
available to her to oppose that decision'.72 This amounted to a violation of the
girl's rights to life (Article 6), privacy and family life (Article 17) and freedom
from cruel, inhuman or degrading treatment (Article 7) under the Covenant on
Civil and Political Rights. The Committee also found a violation of the positive
obligation of the state to protect minors (Article 24)73 `since she did not receive
the special care she needed from the health authorities, as an adolescent girl'.74
This is significant because the Human Rights Committee's General Comment 17
suggests that this obligation applies in relation to guaranteeing economic social
and cultural, as well as civil and political, rights,75 and thus applies to the right to
health of minors.
The Article 24 issue—the duty to protect minors—deserves some discussion,
as it also applies to the L.C. case. It creates a difficulty for states, as they are no
longer balancing the rights of an adult with an unborn child, but of a child—to
whom they owe special duties of care—with an unborn child. Tobin has argued
that in such a situation, it is not for the state to say simply that the child is
exercising adult activities, and thus allow this special duty to be neglected. Rather,
he says that `the right to health, when used in conjunction with several other
articles under the CRC […] demands that appropriate measures be taken by states
to minimize the risks to children's health which arise in the exercise of their sexual
autonomy'.76 If this is indeed true in relation to voluntary sexual activities, then
surely it must be the case in relation to protecting children from the consequences
of involuntary sexual activity.
This leads us to the issue of rape, a matter not outlined in the K.L. decision but
relevant in the L.C. case. The Committee bodies have in general recommended
that abortion should be allowed where the pregnancy is the result of rape or in70
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cest, including in their recommendations to Peru.77 These are recommendations
and thus fall within the margin of appreciation of the state, but their volume and
the universality of this view held across the committees indicates a degree of consensus that this is a human rights conformity issue.

6

Rights of the foetus in international law

The Preamble of the Convention of the Rights of the Child 1989 states that `the
child, by reason of his physical and mental immaturity, needs special safeguards
and care, including appropriate legal protection, before as well as after birth.'78
This provision has generated considerable debate in Latin America.
Van Bueran argues that `if childhood begins from the moment of conception'79 then the child has a right to life,80 which in practice would mean that
`abortion would be prohibited under international law'81 and that `other rights,
such as privacy and health',82 would be equally applicable to a foetus.
However, it is notable that the Convention itself does not clearly provide
that any rights should be attributed to the unborn child: Article 1, which defines
who is a child, omits to provide for any starting point from which a duty to
protect Convention rights is imposed. In an earlier draft, a right to life from
conception did exist in Article 1, but was removed as a compromise with states
wanting to permit abortion.83 The Committee on the Rights of the Child
has stated that the Preamble does not mean that countries that allow abortion
should doubt their commitment to the Convention. It has publicly linked unsafe
abortion and maternal mortality,84 and expressed concern about the impact of
punitive legislation on maternal mortality rates.85 This suggests that Article 1
does not create foetal rights. However, several Central and South American
77
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states, including Argentina and Guatemala, have made declarations on ratifying
or signing the Convention that they will protect a child from conception.86
Although Peru has not entered a declaration, its Constitution, as discussed earlier,
would prima facie suggest that the government may share this belief.87
On a regional level, the American Convention on Human Rights, to which
Peru is a party, protects life `in general, from the moment of conception'.88 The
legal position of the foetus under this Convention was clarified in the Baby Boy
Case.89 In that case, the Inter-American Commission on Human Rights found
that:
The addition of the phrase `in general, from the moment of conception' does not mean that the drafters of the Convention intended to
modify the concept of the right to life that prevailed in [the American Declaration of Human Rights]. The legal implications of the
clause `in general, from the moment of conception' are substantially
different from the shorter clause `from the moment of conception'.90
It therefore appears incorrect to read Article 4(1) as meaning that a positive right
to life exists from the moment of conception, or as implicating this interpretation
of national constitutions.

7

The decision of the Committee on the
Elimination of Discrimination Against Women

In the L.C. case, the Committee on the Elimination of Discrimination Against
Women found squarely in favour of L.C. It held that:
L.C. was a victim of exclusions and restrictions in access to health
services based on a gender stereotype that understands the exercise
of a woman's reproductive capacity as a duty rather than a right.
By failing to comply with the legal duty to provide health services
to L.C. (including reproductive health services), and having done
so for discriminatory reasons arising from her status as a woman,
86
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considering her reproductive capacity of greater importance than
her human rights, the State party violated articles 1 and 12 of the
Convention.91

In addition, `[t]he mental health of L.C. was completely overlooked in the
evaluation concerning whether a therapeutic abortion was warranted'.92
The Committee also found that the state had failed to observe its General
Recommendation 24 obligation to ensure the provision of certain reproductive
health services and to establish a system that guarantees judicial remedies when
it fails to do so.93 The absence of such a system `created the conditions allowing
agents of the state to discriminate against L.C. and prevented her access to the
medical treatment she required, which also constitutes a violation of articles 1 and
12'94 and Article 16(1)(e).95 The resultant failure to effectively protect the rights of
women through national institutions violated Article 2.
In arguably its most important finding, the Committee considered that `since
the State party had legalised therapeutic abortion, it must establish an appropriate
legal framework that allows women to exercise their right to it under conditions
that guarantee the necessary legal security, both for those who have recourse to
abortion and for the health professionals that must perform it'.96 In particular,
this framework should specify `a mechanism for rapid decision-making', room
for the woman's opinion to be taken into account, and a right to appeal.97

8

Impact

We have seen that the Peruvian system, which leaves decisions on balancing the
legal rights of the woman—including a woman who is herself a minor—and unborn child in the hands of doctors operating under the risk of prosecution, requires the legislature to make difficult ethical decisions about which aims it considers to be legitimate. The L.C. case is clearly a victory for those in Peru who have
for a long time advocated legal clarification of the procedure for obtaining a therapeutic abortion. Such a determination has been long-anticipated. After the K.L.
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decision, in mid-2006 the Ministry of Health Working Group on Sexual and Reproductive Health was asked to develop a National Protocol98 that would implement the decision. In 2007, a public meeting to discuss the Protocol was cancelled
and never rescheduled.99 Progress then stalled. In an attempt to establish internal guidance to doctors under the existing laws, the National Materno-Perinatal
Institute issued a hospital-wide directive for the `integral management of therapeutic abortion for gestations of less than 22 weeks', a copy of which was sent to
the government.100 However, the Ministry of Health declared this directive null
and void for exceeding administrative authority.101 Three hospital-level protocols at different institutions remain, but the implementation of rules to control
discretion has not been supported by the Ministry of Health.102 Peru was again
reminded of the need to implement national regulation of therapeutic abortion
by the ESCR Committee in May 2012.103 The response given on this matter by
Peru in its Universal Periodic Review in November 2012, was that the Protocol
prepared by the National Materno-Perinatal Institute still existed and could be
used for reference.104 However, the Human Rights Council did not think this was
adequate and reaffirmed recommendations to `[a]dopt and implement a national
protocol to guarantee equal access to therapeutic abortion for women and girls
as part of sexual and reproductive health services';105 `[a]dopt the necessary measures to inform women and girls about their rights related to access to sexual and
reproductive health services, including the possibility of abortion, as established
by domestic legislation';106 and `[r]eview its restrictive interpretation of therapeutic abortion and decriminalisation of abortion in cases of rape, as recommended
by CEDAW'.107
The L.C. decision has clearly reaffirmed the need for Peru to resume
discussions. To do so is not only part of the state's duty under the K.L. Decision;
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the ESCR Committee has stated that part of the state's duty to ensure a `minimum
core obligation' is to adopt a public health strategy and plan of action and to
review those plans periodically including against indicators.108
As we have seen, international law `accommodates the reality of the need for
states to prioritize the allocation of scarce resources provided that the state is able
to demonstrate that the process for allocating these resources can be shown to be
reasonable.'109 The issue here, however, is clearly not a financial one: indeed,
an abortion was a far cheaper option than the ongoing care that L.C. will now
require for the rest of her life. Rather, the issue is one of a lack of political will
to allocate resources towards such a controversial procedure. However, where
an abortion is lawfully available, but physicians fail to provide access—due to
their own objection or a fear of prosecution—it will amount to a violation of
the right to health by the state. The Cairo Plan of Action recommended that `in
circumstances where abortion is not against the law, health systems should train
and equip health-service providers and should take other measures to ensure
that such abortion is safe and accessible'.110 It is this resource—training—that is
woefully inadequate in Peru.
The World Health Organisation has recommended a two-pronged approach
for dealing with therapeutic abortion in countries such as Peru. The first is
that states `promote and review their relevant laws amongst physicians […] and
the general public, design and implement policies to ensure effective access to
abortion to the extent that the law allows and remove unnecessary regulative and
administrative barriers to access'.111 In the Peruvian context, this would cover
both the education of the profession, and the removal of the risk of prosecution
for doctors who do misinterpret the law. The second recommendation is that
states operate a mandatory referral scheme, where doctors who conscientiously
object to the procedure refer women to another doctor who is willing to perform
abortions.112 This suggestion gives rise to a number of issues. It keeps the
decision-making power on a legal as well as a medical matter in the hands of
doctors, which means that specialist training for those who are willing to carry
108
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out the procedure is required. It also relies on the integrity of doctors to state
truthfully their objection or lack of it, both of which could leave the individual
open to criticism. A mandatory referral system may thus interfere with the right
to freedom of religion and belief of some doctors. While the legitimate aim of the
health of women and girls is satisfied,113 it does not remove the need to protect
doctors.
The decision, however, also highlights the importance of considering the
views of the woman and her rights to appeal, which make the education of
individuals about their rights prominent in the process too. It leaves questions:
whose responsibility is this? Is it the doctor's? Surely not: doctors making a legal
decision because it is based on medical grounds is a difficulty in itself, without
also making them responsible for educating others about the law. This gives rise
to a further resource issue: how are lawyers to become involved in this decision
and representation process on behalf of the woman, and who will bear the costs?
There is also an issue of capacity where the woman is herself a child, as was the
case in L.C..
That this path is the one that will eventually be followed is less certain. The
L.C. decision clearly grounded its arguments in the fact that Article 119 of the
Penal Code exempts from criminalisation abortions carried out for therapeutic
reasons. The CEDAW Committee would like to see is a set of guidelines to
ensure that this exemption operates in a manner closer to a right to therapeutic
abortion. Yet there is another possible outcome. The decision does not suggest
that the rights to health or to decide the number and spacing of one's children in
the Convention create a right to a therapeutic abortion. This therefore means
that complete prohibitions on abortion remain compatible with international
law. It thus, hypothetically at least, remains open to Peru to follow Nicaragua
in reverting back to an absolute prohibition on abortion, a move that would
have a negative impact on the rights and freedoms of Peruvian women. The
hesitance to suggest that international human rights law has created conditions
where access to a therapeutic abortion must be procedurally available when the
woman's health would be significantly compromised, or denial would have an
effect amounting to torture, means that there is still no recourse available for
women in countries with an absolute prohibition on abortion. The issue is so
controversial that international decision-making bodies have given deference to
national decision-makers on the issue of legal availability.
How long this deference can last, given these international rulings, is
113
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somewhat questionable. The L.C. case indicates that it is not only the failures
in procedural accessibility that lead to violations of the complainants' rights;
physical consequences to their health and life may do so as well. Unfortunately,
the current legal rulings create no incentive for religiously conservative states to
liberalise their abortion law and procedural guidelines. This would be contrary
to the spirit of these decisions.
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The Right to Housing: Law, Concepts, Possibilities. By Jessie
Hohmann. Oxford, Hart Publishing, 2013. 286 pp. £50.00
(hardcover), £45.00 (eBook).
The Right to Housing: Law, Concepts, Possibilities by Jessie Hohmann is a major milestone in human rights literature and adds considerably to discourse concerning
the right to housing in the United Kingdom and beyond. The book will be of
particular interest to those who advocate the right to housing in a range of international, regional and national jurisdictions, but such is the craft of the author
that this text will also be of interest to those who contest the value of such a right.
The text opens by identifying some harsh realities of homelessness which serve to
illustrate for the reader the manner in which discourse on the right to housing has
often failed to progress beyond an abstract discussion. The author is motivated
by a central question: in a harsh world littered with persistent denials of human
dignity, what role can a human right as nebulous, contested (even derided) as the
right to housing, play? Throughout the text the author does not lose focus on this
central concern and as the text unfolds, the reader is left in no doubt as to the
important role the right to housing can play in today's world.
The book is divided into three parts, titled law, concepts and possibilities
respectively. Part one traces the development of the right to housing across
a range of international, regional and national legal documents. The author
skilfully untangles the complexities of the discussion on housing rights by
identifying three fundamental weaknesses which operate to undermine, in one
form or another, the right to housing. The author identifies one weakness as the
failure of courts and monitoring bodies to adequately define the right to housing
or the obligations to which it gives rise. Where the right to housing has been
litigated, the author indicates that there is a propensity to interpret the right in an
`unduly procedural' manner. The author identifies that this form over substance
interpretative approach is compounded by the overly abstract interpretation of
the right to housing which results in a general failure to embed the right in the
actual circumstances of deprivation and violation. The author indicates that these
weaknesses are more the result of a philosophical neglect rather than something
which stems naturally from the nature of the right to housing. The second part
of the text takes privacy, identity and space as three conceptual lenses through
which to fundamentally reconsider the meaning, content and scope of the right
to housing. For the reader, the presentation offers a truly fresh and imaginative
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analysis of the teleology of the right to housing as the author connects abstract
concepts to a vivid reality in a remarkably illustrative manner. The third part
of this book strikes at the heart of the question which motivated the author to
write this text. The author queries, can the right to housing offer possibilities for
social transformation? In considering this issue the author seeks to explain how
the agency and creativity of those who seek to realise the right at ground level
fails to materialise at the institutional level. In doing so the author identifies a
fine seam running through the complex tangle of crossed wires which has often
characterised housing discourse.
Throughout the text the author employs a flexible understanding of both
the concept of home and the concept of citizenship which serves to liberate the
dialogue and allow for dynamic engagement with a wide range of well-selected
illustrative cases across multiple jurisdictions. For instance when considering
Cecilia Kell v Canada [2012] CEDAW 19/2008, the author engages with the
concept of home being at once a site of oppression but also potentially a place
of empowerment, social and familial interaction and economic security in an
illustrative and effective manner.
The first chapter details the right to housing in the International Bill of
Rights by considering the Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights. The second chapter shifts focus to consider the right to housing in subject-specific international conventions. The author traces the right to housing as it arises, often indirectly, in the Convention
on the Elimination of All Forms of Discrimination Against Women, the Convention on the Rights of the Child, the Convention on the Elimination of All Forms
of Racial Discrimination and finally the Convention Against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment. Throughout the first
two chapters the complex relationship between various harms and the right to
housing is illustrated.
The third chapter shifts focus by examining the right to housing in regional
covenants, including the Revised European Social Charter (RESC) and the
European Convention on Human Rights. The chapter then considers African
regional housing rights, the Inter-American human rights system and finally the
Arab Charter on Human Rights. The standout section of this chapter relates to
the RESC. The relatively advanced development of the right to housing in the
RESC is often overlooked in human rights discourse, however it is certainly not
lost on the author who devotes careful analysis to the right to housing under the
RESC. The author's critique offers genuine insight into what is perhaps the most
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detailed right to housing in international law. Indeed, the reviewer looks forward
to further works in this area from the author.
The fourth chapter shifts focus onto the right to housing as a constitutional
right within South Africa and India. The author broadens the analysis by delving
into two of the most radical jurisdictions in terms of their differing treatment of
the right to housing. From a re-constructionist approach based on an express
right to housing through to an unenumerated, and judicially developed, right to
housing the author offers further context for the reader.
The fifth chapter employs the overarching analysis set out in the previous
four chapters to develop an insightful critique of the interpretative failings of
the `de-radicalized right' to housing. In particular, the author identifies the
three reoccurring weaknesses; of definition, overly procedural interpretation
and the disconnect between the right to housing and human rights violations,
which undermine the legal interpretation of the right to housing at international,
regional and national levels.
The sixth chapter marks the beginning of a broader conceptual analysis of
the right to housing as the author frames the discussion in terms of justifying the
right to housing as a human right. The legal interpretation of `economic, social
and cultural rights' has suffered from a relative dearth of philosophical reflection;
an issue which the author points out has not attended the legal development
of civil and political rights. In this chapter the author examines the concept
of homelessness and its relation to the right to housing through a conceptual
framework centred upon `privacy'. The investigation unites three strands under
the rubric of homelessness: the need for the space of the house; the need for
rights to that space; and finally on the added element of `home', the need to
develop a deeper understanding of the relation between the concept privacy and
the right to housing. The analysis succeeds in illustrating the conceptual overlap
between privacy and the right to housing and goes some way towards offering a
justification for the right to housing.
Chapter seven extends the process of conceptual analysis which began
in chapter six by introducing the concept of identity as a means of refining
understanding of, and providing further justification for, the right to housing.
The chapter sets out to explore how housing relates to the social and cultural
identity of individuals and groups by analysing how identity is often mediated
through relationships with the house as a physical, material construct and the
home as an ideological one. The fundamental nature of the connection between
the right to housing and identity is further reinforced by the author who
illustrates that this relation has capacity for both positive and negative outcomes.
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The chapter charts the role of housing in the construction of community, the
idealisation of the home and its impact on women's identities, before finally
considering the role of housing policies which act to destroy indigenous identity.
Chapter eight concludes the second part of the book with an analysis of the
right to housing against the conceptual backdrop of `space'. The chapter charts
the development of the right to housing in the city of Mumbai, India, in an effort
to elucidate the way in which the right to housing may operate as a vehicle for
social inclusion.
The conceptual frameworks employed by the author in part two provide
the framework for a comprehensive analysis of the concept, meaning and scope
of the right to housing. However the chapter also succeeds, in a broader
sense, by challenging the reader to re-imagine housing beyond its role as a
physical entity. In doing so the author succeeds in offering further well-reasoned
justification for the right to housing. The choice of the conceptual frameworks
was successful, however further detailed analysis with perhaps the overarching
concept of environment might serve to shed further light on potential conflicts
within the conceptual underpinning of the right to housing.
Chapter nine opens the final part of the book and moves the discussion forward to consider possibilities, politics and law with respect to the right to housing. The chapter offers excellent critical analysis of the `hidden politics' of human
rights and with great precision and effect challenges the assumptions underpinning the institutional fragmentation of human rights. The chapter engages with
recurrent criticisms of the utility of the right to housing and throughout a vibrant discussion the author offers well-reasoned counter arguments. In particular, the author counters claims that the right to housing could operate to undermine human rights institutions by identifying that such misgivings betray' an
anxiety about who controls the interpretation of our rights-founding mythologies, and what admitting the politics behind those mythologies might entail' (239).
The author then develops the analysis by considering the issue of the ownership
of rights. In particular the author identifies that it is the agency of advocates of
the right to housing which imbues within that right a unique capacity to represent and express denial of dignity through human rights dialogue. The author
argues that it is this claim to housing as a human right which challenges the underlying assumptions which bind human rights discourse to artificial divisions
and consequent denials of human dignity.
Throughout The Right to Housing: Law, Concepts, Possibilities the author is
guided by a fundamental question: `In such a harsh world, what role can a
human right as nebulous, contested (even derided) as the right to housing, play?'
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(v). In answering this question the author addresses the complex nature of the
right to housing by undertaking a comprehensive discussion of the right in its
current form across a range of international, regional and national documents.
In doing so the author sheds light on the `perceived' complexity of the right to
housing. Through employing a troika conceptual framework, centred on privacy,
identity and space, the author develops a deeper understanding of the concept,
meaning and scope of the right to housing and lays the groundwork for further
philosophical discourse and reflection on this important though often overlooked
area of human rights. Finally, the answer to the question which motivated this
text was drawn out against a consideration of the arguments of those who contest
or even deride the right to housing. In the final section of the text the author's
argument excels when uncovering the hidden politics of human rights discourse
and the resulting denial of dignity. The author skilfully reconciles the artificial
division within human rights with the continued agency of those activists who
employ the right to housing as a vehicle for representing and expressing those
denials of human dignity which continue to characterise societies, rich and poor,
across the world. As well as being of interest to those who engage with the right
to housing within the legal regimes considered, the philosophical reflections on
the right to housing, and its place within broader human rights discourse, offered
by the text will undoubtedly interest academics and students alike. In summation
The Right to Housing: Law, Concepts, Possibilities by Jessie Hohmann is a must-read
text for those interested in human rights and the right to housing.
Mark Jordan
University of Southampton
DOI: 10.7574/cjicl.02.03.119

Global Perspectives on Income Taxation Law. By Reuvan AviYonah, Nicola Sartori and Omri Marian. Oxford, Oxford
University Press, 2011. 288 pp. £41.99 (hardcover), £17.99 (paperback).
The practice and especially the scholarship of tax law are largely self-contained.
The academic literature on tax law hardly interacts with other areas of legal
scholarship, much less with other social disciplines such as economics. The
nature of tax law—dominated by intricate and specific rules is often a sufficient
explanation for it being self-contained. The predominant concern for most
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tax lawyers is to determine the tax liability of the economic transaction under
scrutiny. This generally obscures the need for a meaningful interaction with
other disciplines. Contemporary research is increasingly seeking to challenge
the traditional limits of tax law scholarship, for instance, by arguing that
the international tax regime is an integral part of general international law
especially customary international law (see: R S Avi-Yonah, International Tax as
International Law (2007)). This, however, is a difficult task given the nature of
the tax law and its inherent inertia to operate in a relatively immunised way.
Nonetheless, the constant reassessment of tax law scholarship and the increasing
emphasis on re-defining its interaction with other areas of law and relevant social
disciplines augurs well for future tax law scholarship (D Ring, `The Promise of
International Tax Scholarship and its Implications for Research Design, Theory
and Methodology' (2010) 55 Saint Louis University Law Journal 307).
However, tax law has not just operated autonomously from other disciplines
of law. For a long period of time, the interaction among tax laws of different
states was also surprisingly minimal. Until the late 1920s, this lack of interaction
among the tax laws of different states was pronounced—the tax laws of one state
barely took cognizance of another (xvi). Every state's unique system of taxation
resulted in tax administrators using methods of assessment and jargon peculiar to
that system. The barriers of this isolation were broken when there was increased
movement of capital beyond the borders of a state. An increasing number of
international economic transactions frequently attracted tax liabilities in more
than two states. The attraction of international double tax was viewed as an
impediment to foreign investment and states felt the need to better co-ordinate
their tax laws. From the early 1930s onwards, states started entering into bilateral
double taxation avoidance treaties. These treaties proved the dominant means
through which the states sought to co-ordinate the imposition of tax liabilities
on international transactions.
Over a period of eight decades there has been a tremendous rise in the
number of such treaties. Tax authorities of the signatory states exchange
information and generally seek to co-ordinate the tax liabilities of transactions
attracting taxes in both jurisdictions. The vast number of tax treaties and `a
good many more far reaching changes in general conditions have co-operated
to disturb the splendid isolation in which the tax system of every country used to
vegetate' (H Wurzel, `Foreign Investment and Extra Territorial Taxation' (1938)
8 Columbia Law Review 813). While there still remains a substantial degree of
divergence among the domestic tax laws there is certainly an identifiable common
denominator. These elements of convergence among the tax laws of different
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states make a compelling case for a comparative study of taxation law. They
offer an opportunity to examine the tax laws of different states in juxtaposition
with each other and compare the approaches of different states in resolving
certain issues that are common across several jurisdictions. Further, it cannot
be emphasised enough that the ever increasing international nature of economic
transactions mandates a certain degree of awareness about different jurisdictions
for tax law students.
Against such a backdrop, this book is a laudable attempt to fill a gap in the
literature. The book convincingly explains certain basic concepts of tax law from
a comparative perspective. The approach of the authors rests on two principles:
firstly, the authors do not prescribe any `proper' method to study comparative tax
law. They briefly describe the various approaches to comparative law without
advocating for or adopting any specific approach (1-16). There are definitely
ideological shifts in points of discussion over the course of the book, but the shifts,
as the authors point out, are an `invitation to consider multiple possibilities of
analysis'(3); secondly, the book uses the United States tax system as a benchmark
and compares it to approaches in other countries such as Australia, Canada,
France, Germany, Japan, the Netherlands, Sweden, the United Kingdom, Italy
and Israel (xv, 16). In what follows almost inevitably, the organisation of the book
is also similar to the US tax casebooks. The stated aim is to assist the tax law
students (the targeted readers) to follow this book in parallel with the regular tax
casebook.
Both these principles serve the purpose of the book immensely. By not
adopting any specific approach of comparative law the authors leave it to the
students to investigate and question the assumptions and purposes of different
approaches. Even though such an approach sidesteps a scholarly discussion of
the various approaches of comparative law, it is of assistance to tax law students
who seek to get acquainted with the basic concepts of tax law without ideological
`burdens'. The use of the US system as a benchmark is useful for neatly defined
organisation of the book.
An often witnessed drawback of a comparative study of a large number of
jurisdictions is lack of an in-depth examination of every jurisdiction. The need
to shuffle across various jurisdictions obviates a detailed examination of the
provisions of every jurisdiction. By and large, the book successfully overcomes
this challenge. The relevant provisions of different legal systems are examined
in considerable length. Customary or casual references to legal provisions are
scarce. As a result, the book rescues itself from being a catalogue or an index
of legal provisions of different jurisdictions. For instance, Chapter 2 on Taxable
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Income uses tables at appropriate places to illustrate the differences in the concept
of taxable income in different jurisdictions. This assists the reader to better
appreciate the underlying comparative approach of the book.
Chapters 8 and 9 deserve a special mention. They cover contemporary issues
that are generally not included in a regular tax casebook—business taxation and
international taxation. The authors examine these topics with remarkable clarity
and conciseness. Unsurprisingly, both chapters make for an illuminating read.
Given that the book is intended to be complementary to a basic tax law book,
the addition of these chapters, not generally found in a basic tax law book is
laudable. These chapters would prove useful not only to students reading tax
law for the first time but also those pursuing advanced tax law courses. There are
extensive references to case law from different jurisdictions that clearly illustrate
the complex issues involved in business tax and international tax. These chapters
prove to be a thoughtful addition to the book and distinguish it from the regular
casebooks frequently read by tax law students.
However, apart from the aforementioned chapters, the references to case law
in the book are relatively few and far in between. The absence of a list of cases
precludes one from glancing at the relevant cases beforehand. This is especially
intriguing since the authors refer to more than ten jurisdictions in the course of
the book. The number of such references also pale in comparison to a typical
book on comparative tax law (see: H J Ault & B J Arnold, Comparative Income
Taxation: A Structural Analysis (2nd edition, 2004)). The authors focus on the
legal provisions in different jurisdictions and with a convincing eye for detail.
Nonetheless, it does not preclude the argument that there was a greater room for
including more case law in the book. In a book where more than ten jurisdictions
are examined, the reference to case law is certainly thin.
The relatively few number of case law references is most conspicuous in
Chapter 7 on tax avoidance. Tax avoidance is a worldwide issue and every state
continually struggles to minimise it using a variety of techniques. The lack of
case law partially contributes to the relatively short length of the chapter. The
scope of the problem and the continuous challenge faced by several states on this
front merited a more detailed approach. A reader seeking an insight into the
efforts of the various states to tackle this issue might feel disappointed due to the
brevity of the material in the chapter. The authors only make brief references
to the anti-avoidance rules of various jurisdictions. For instance, it is mentioned
that India does not have any anti-avoidance rules but there is no further reference
to the proposed rules that are due for implementation in the next few years. A
comparison of the proposed rules in India and the approach of China would have
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illuminated the discussion on tax avoidance substantially.
Lastly, the half-page long Conclusion of the book is abrupt. The authors
state in the Introduction that the examples in the book `are the start, not the
end' and `are intended to ignite modes of thinking not usually applied in basic
tax classes' (16). Clearly, the book does not claim to be the exhaustive resource on
comparative taxation. It is certainly not the final book on comparative tax law. A
quick and concise summary of the ground covered by the book would have made
a more fitting conclusion for the book. The authors, through a more detailed
conclusion, could have manifested their worthy contribution in a befitting way.
As a concluding remark, the book largely succeeds in illuminating the basic
concepts of tax law from a comparative law perspective. Especially notable is the
convincing elaboration on business tax and international tax issues—topics not
typically found in a basic tax law casebook. Its handful of shortcomings aside, the
book is a worthy addition to the growing field of comparative tax law scholarship.
It offers a unique insight into the tax laws of several jurisdictions. Even though
the US tax law is used a benchmark, non-US tax law students would find no
discomfort in following the book. It will certainly be a worthwhile effort to follow
this book in parallel to the regular tax casebooks.
Rav Singh
University of Cambridge
DOI: 10.7574/cjicl.02.03.121

Re-imagining the Trust: Trusts in Civil Law. Edited by Lionel
Smith. Cambridge, Cambridge University Press, 2012. 284
pp. £60 (hardcover).
The metaphorical explanation of ownership in trusts being dual or split, as
between equitable/legal title or beneficial/legal owners, has caused considerable
miscommunication in comparative discourse. At one time, trusts were thought
to be impossible in civil law, owing to the dualistic conception of ownership that
could not be accommodated by civil law which housed only a set of real rights
and left no room for the novel rights of a trust beneficiary.1 The explanation of a
dual ownership structure in trusts is a fallacy that ought not to be perpetuated
1

V Bolgár, `Why no Trusts in the Civil Law?' (1953) 2 American Journal of Comparative Law 204, 210;
C Raffenne, `Why (Still) No Trust in French Law?' in A Harding and E Örücü (eds), Comparative
Law in the 21st Century (2002) 75, 77.
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(259-60);2 common law commentators are pushing beyond that conceptual
barrier.3 The contributors to this collection also shake off the shackles of facile
debates over the equity/law divide and the obligatory/proprietary nature of trusts
by offering fresh perspectives of how trusts can be, and have been, embraced in
the civil law—trusts without equity!4
The historical origins of the trust, and the extent to which the trust is a
truly ingenious common law conception, are the subject of much debate.5 But
quite irrespective of that debate, as well as the inability of common lawyers to
fully conceptualise the trust, there is a rising momentum from civil law and civil
law-inspired (so-called `mixed') jurisdictions to capture, translate and codify the
trust: the trust is being `re-imagined'. And the trust is being re-imagined with
vigour by prominent civil law commentators, who offer inspiring accounts of
trust essentials (and inessentials6 ) and of trust theory. This edited collection
pays primary attention to the experiences of the trust in China (183-221), France
(222-57), Italy (29-82), Israel/Palestine (83-118), Louisiana (119-82) and Quebec
(6-28); however, the contributors are obviously so widely-read that sources of
law—domestic, comparative and international—are frequently drawn upon with
relative ease throughout. The multifarious threads of each contribution are
neatly woven together by the editor, Lionel Smith, in a helpful introduction,
which contextualises the contributions that follow, and in an excellent reflective
piece in the closing chapter, which frames some difficult challenges to a rational
understanding of trusts in modernity (258-73).
Holistically and thematically, this collection engages with difficult questions
concerning the civil law reception of trusts. It does so, not in a meaninglessly
2
3

4
5

6

B Rudden, `Things as Thing and Things as Wealth' (1994) 14 Oxford Journal of Legal Studies 81, 82,
86; L Smith, `Trust and Patrimony' (2009) 28 Estates, Trusts and Pensions Journal 332, 333.
See e.g. B McFarlane, The Structure of Property Law (2008) 21-38, 69-79, 206-65; B McFarlane,
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& R Stevens, `The Nature of Equitable Property' (2010) 4 Journal of Equity 1.
G L Gretton, `Trusts Without Equity' (2000) 49 International & Comparative Law Quarterly 599;
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An Introduction to English Legal History (2nd edn, 1979) 28; H P Glenn, `The Historical Origins of
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abstracted way, but by reference to concrete examples of actual civilian experiences with the trust (principally across those jurisdictions noted above). Those
questions include: who owns property the subject of trust administration? And
how does the reception of trusts affect the fundamental and systematic legal ordering in the civil law tradition? The contributions made in this collection are all
the more meaningful because they demonstrate a proper understanding of what
trusts are not: trusts are not contracts.7 As such, trusts cannot be accommodated by conventional contract law principles: typically, contracts confer only
personal rights, which cannot accommodate the effect that a trust has on third
parties; atypically, trusts confer third party protection on trust beneficiaries (73).
Further, the broad freedom of contracting cannot be a sufficient basis for the incorporation of trusts (110). In the common law tradition, the peculiar proximity
between Chancery judges and trustees and the extraordinary judicial oversight of
trust administration undermine any claim of equivalence between contracts and
trusteeship.
The first contribution, `Reflections regarding the diversity of ways in which
the trust has been received or adapted in civil law countries' by Madeleine Cantin
Cumyn (6-28), exposes the peculiar nature of the Quebec trust or fiducie, as
a `patrimony by appropriation' (patrimoine d' affectation), which is different not
only from the English trust, but from the conceptualisation of the trust before
its re-codification in Quebec in 1994 and also from the European permutations
of the fiducie. Whilst general observations concerning the growth of trusts for
commercial purposes out of what was historically a familial institution for the
passing of inter-generational wealth are not new,8 the unique perspective of
Cantin Cumyn is in her analysis of the means by which property can be alienated
to a fiduciary for administration—falling short of conferring proprietary rights,
but bestowing fiduciary powers and temporary ownership for that purpose
(22-4). Drawing from a wide experience of French, German and Swiss law to
show how fiduciary variants in Continental Europe struggle for equivalence, and
also on a considerable understanding of Quebec law, Cantin Cumyn concludes
that the fiducie does not fit comfortably in either the law of property or obligations
7

8
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and could easily have been recognised as, and is more appropriately associated
with, a legal person (26-7).
The second contribution, `Recognition of common law trusts in civil law
jurisdictions under the Hague Trusts Convention with particular regard to the
Italian experience' by Michele Graziadei (29-82), considers one of the most
fascinating topics in the contemporary study of comparative law: the extent to
which a citizen can subject wholly domestic relationships—in this case, a `trust'
over property situated in Italy with Italian beneficiaries, settlor and trustees—to
foreign law, especially a `trust jurisdiction' (the so-called trust interno/interni)
(33, 35-9, 54-7, 60-1, 71, 74). Building on the considerable work of Maurizio
Lupoi,9 Graziadei shows how trust interni employ a liberal reading of the Hague
Trusts Convention, with an absence of reservation to enforce foreign law on
the grounds of public policy, and have generally been embraced by the Italian
courts (50-3, 71).10 The implications of the trust interni extend to common law
jurisdictions that are parties to the Convention and did not reserve a discretion to
deny enforcement of foreign law on public policy grounds, including the United
Kingdom,11 which are arguably obliged to enforce civil law arrangements that
emulate common law trusts and fall within the broad definition of `trust' in the
Hague Trusts Convention (62-3).12 In theory, this would enable English settlors to
avoid unfavourable rules, such as the rule against perpetuities or private purpose
trusts, by choosing a foreign law with a more favourable position to govern their
otherwise domestic trust (62-3).
The third contribution, `Express trusts in Israel/Palestine: a pluralist trusts
regime and its history' by Adam Hofri-Winogradow (83-118), considers the history of the trust in Israel/Palestine, with its confluence of socio-legal influences,
9
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in four stages: an Islamic story (waqf )—both charitable (waqf khayri) and private
(waqf ahli), although the latter of which was limited to familial relations and required ratification (from a local qadi); a Zionist story; a colonial story; and a classical `reception' story. The tracing of trust-like arrangements through a pluralistic legal system such as Israel is very interesting and offers a novel contribution
to comparative trust law, especially insofar as it shows how and why the trust
struggled to be fully-embraced even in British Mandatory Palestine. An historical account is also given of how Jews were able to flee Nazi Germany in the years
preceding the Second World War with enough of their wealth to afford `A-1' visas
in the safe harbour of Palestine (through the use of `Ha'avara')(95-9). With a new
draft Civil Code of Israel being set to clarify the ownership structure in Israeli
trusts, which the Trust Act of 1979 (Israel) failed to do, and recent decisions pointing to the enforceability of express private trusts in Israel, Hofri-Winogradow's
piece is a particularly timely contribution to the existing literature (116-17).
The fourth contribution, `Truth and reconciliation: notions of property in
Louisiana's Civil and Trust Codes' by Michael McAuley (119-82), concentrates on
the trust as it is known to Louisiana, which, although being a civil law-minded
and civil law-modelled jurisdiction (121), embraced the trust as it was formulated
in the Second Restatement of the Law of Trusts (124).13 McAuley argues for a
sui generis conception of ownership as it pertains to trusts, proceeding on the
basis that common and civil law conceptions of property are incommensurable
(formally and functionally) (129). Although McAuley posits a dual system
of property, distinguishing between `ownership' and `management'—the latter
of which pertains to trust administration—it is not clear what happens to
`ownership' while property is subject to management (under a trust) (130-1); if
ownership of property is suspended whilst it is the subject of trust administration,
for example, this would sound remarkably like the Quebec fiducie (6-28).14
Nevertheless, McAuley's piece is well-grounded and makes for thoroughly
enjoyable reading.
The fifth contribution, `Trust laws in China: history, ambiguity and beneficiary's rights' by Lusina Ho (183-221), seeks to explain the nature of the beneficiaries' rights under a Chinese trust. It will be recalled that this is an enquiry
that has plagued the common law conceptualisation of the trust for the past century.15 Working through a statutory ambiguity in the Chinese Trust Law, Ho
13
14
15

Restatement of the Law Second Trusts (2nd edn, 1959).
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considers two kinds of trust, one of which has ownership of proprietary rights
in the trustee, whilst the other does not (those rights remaining with the settlor)
(196-202). This is a novel, but well-founded, interpretation of the Chinese Trust
Law, pursuant to which trusts are generally understood to be constituted by the
retention of proprietary rights by a settlor and the conferral of managerial powers
on a trustee.16 Ho's detailed analysis of the Chinese Trust Law is also significant,
given that the judicial interpretation of the relevant provisions is sparse (202-10).
Ho's contribution exposes the difficulties in codifying the many and varied incidents inherent in trusteeship, whilst at the same time adhering loosely to a civil
law-inspired perception of property, especially insofar as the status of trust beneficiaries is concerned. Ho argues that beneficiaries do not possess real rights,
but (somewhat curious) claims enforceable against trustees and third parties in
certain circumstances, explicable by `ring-fencing' logic (210-19).17
The sixth contribution, `The French fiducie, or the chaotic awakening of a
sleeping beauty' by François Barrière (222-57), exposes how developments in one
legal system—in this case, France—can be motivated by competition from the
legal institutions of another legal system—in this case, the English trust—and be
driven by market forces. After a somewhat politically-charged rejection of the
trust-inspired fiducie in the 1990's, France codified the fiducie in 2007, pursuant
to which `title' to trust property stands in the name of the trustee and assets
are segregated into a separate fund (apart from the trustee's own patrimony)
(227). Whilst ostensibly adhering to a contractual framework, the fiducie threatens
some fundamental conceptions in French law, especially property and patrimony,
but Barrière does an excellent job of reconciling and situating the fiducie within
the French legal framework (229-41). Those who treat the fiducie/trust with
equanimity, would do well to read Barrière's contribution as it shows just how
suspicious the French Parliament has been of allowing the trust onto French
shores unbridled, with restrictions having been placed on who can be settlors
and trustees and on the purposes for which trusts can be used (241-9). Barrière
also highlights, and works through, some interesting tensions in fiducie liabilities

16
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(249-57).
Generally speaking, the book is neatly arranged and superbly presented. It is
eminently readable and will appeal to those with an interest in comparative law,
not just trust specialists (although the latter are well catered for). Prospective purchasers will be encouraged to learn that all royalties will be devoted to research
projects of the Paul-André Crépeau Centre for Private and Comparative Law,18 so
readers will be contributing financially to exciting research in comparative trust
law simply by purchasing a copy of Re-imagining the Trust: Trusts in Civil Law (5).
Finally, those who enjoy this book, and have a general interest in comparative
trust law, will also be keen to know that another collection from the same editor
and publisher is planned for publication in the coming months under the title `The
Worlds of the Trust',19 which will be reviewed by the author in an upcoming issue
of Trust Law International.
Daniel Clarry
University of Cambridge
DOI: 10.7574/cjicl.02.03.127

International Judicial Lawmaking: On Public Authority and
Democratic Legitimation in Global Governance. By Armin von
Bogdandy and Ingo Venzke. Heidelberg, Springer, 2012.
509 pp. £85.50 (hardcover).
At one point midway on our path in life
I came around and found myself now searching
through a dark wood, the right way blurred and lost.
Thus writes Dante in the opening lines (I.1–3) of his Inferno (tr R Kirkpatrick,
2006). The wording is curious, for the `our' in the translation ([n]el mezzo del
cammin di nostra vita) implies a shared enterprise of sorts. Dante, arguably, is
not referring to his own life, but to the life of a community, and the notion that
18
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at a certain point in time, it strayed from the path to find itself in a prenumbral
forest, unable to find the way out. The vital question precedent—exactly what did
go wrong?—is not answered expressly.
The collection of essays presently under consideration seeks to ask (and
answer) the antecedent question in respect of a different community, namely
the community of judges and arbitrators that are currently deciding an unprecedented number of cases within the international legal sphere, and creating
thereby normative expectations beyond an individual matter. It represents the
product of on ongoing discussion hosted at the Max Planck Institute for International and Comparative Law in Heidelberg. As its editors, Armin von Bogdandy
and Ingo Venzke, note in their preface, the volume seeks to examine the phenomenon of judicial lawmaking in international law, and determine its correlation with democratic legitimation (xiii). Its contributions were also published in
a special edition (volume 12, issue 5) of the German Law Journal in 2011.
International Judicial Lawmaking continues a wider programme of the Institute on the value of a democracy-based test of legitimacy in international law, as
demonstrated by the earlier publication of The Exercise of Public Authority by International Institutions: Advancing International Institutional Law (2010). Put another
way, the editors wish to determine the danger of Dante finding himself in the
darkened wood of judicial overreach, and if necessary, the processes necessary to
divert him from the wrong path.
Edited volumes always pose a challenge for the reviewer, as his task is
necessarily bifurcated. On the one hand, he must assess the quality of each
individual essay within the work. On the other, he must assess the overall worth
of the editorial vision, and whether it has been successfully prosecuted over the
course of the book as between the individual contributors. The choice has been
made by the reviewer in this instance to focus on the latter rather than the former,
and thus he hopes he will be forgiven if some individual contributions are focused
on at the expense of others.
In their opening chapter, `Beyond Dispute: International Judicial Institutions
as Lawmakers', the editors frame their project as follows (7):
The aim of this project is three-fold. It first seeks to contribute to
a better understanding of international judicial lawmaking, and the
challenges it raises for prevailing narratives of legitimation within
international law. […] Second, it examines instances of lawmaking
by particular institutions in closer detail. […] Third, it proposes
ideas about how to react to problems in the legitimation of judicial

International Judicial Lawmaking

673

lawmaking, and it makes suggestions as to how to develop the law
accordingly.
The project therefore seeks to comprehend the role of the judiciary in the
advancement of international law on a substantive and systemic level across the
entire spectrum of international judicial institutions. It proceeds in five parts.
Part I, entitled `Framing the Issue' includes the above contribution by the editors,
but also further efforts by Marc Jacob on the role of precedent in international
judicial lawmaking (35ff), Karin Oellers-Frahm on lawmaking through advisory
opinions (69ff) and Eyan Benvenisti and George W. Downs on the prospects for
the increased independence of international courts and tribunals (99ff). The
chapter by Oellers-Frahm is a particularly impressive doctrinal contribution,
providing a succinct but comprehensive précis of the international courts and
tribunals that are capable of delivering advisory opinions. Curiously, however,
the section of the paper on the contribution of advisory opinions to the
development of international law (79–86) does not give much in the way of
attention to the recent advisory opinion of the Sea-Bed Disputes Chamber of the
International Tribunal for the Law of the Sea in Responsibilities and obligations of
States sponsoring persons or entities with respect to activities in the Area, ITLOS Case
No 17 (Advisory Opinion, 1 February 2011) para 180, which made the remarkable
pronouncement that obligations relating to the preservation of the environment
on the high seas and in the Area were erga omnes—it is understood, however, that
the publication deadline may have precluded further consideration.
Part II, on `Judicial Lawmaking for Economic Governance: The ICSID and
the WTO' focuses on one of the most active areas of judicial lawmaking in international law. The section is headed by a substantial piece by Stephen Schill entitled `System-Building in Investment Treaty Arbitration and Lawmaking' (133ff),
which details the scope for international judicial lawmaking through investorstate arbitration, e.g. in giving the investor the right to initiate arbitration and
seek damages, the inability of states to influence the arbitral process, the finality
of arbitral awards under the ICSID Convention, the widespread recognition and
enforceability of awards under the same, the general vagueness of investor rights
in the terms of most investment treaties (141–51). At the same time, however,
Schill points out that certain deficiencies within the system—the fragmented nature of the investment treaty regime, the ad hoc nature of the tribunals, and the
lack of a doctrine of stare decisis—inhibit the lawmaking capabilities of the individual tribunals (151–3). Schill then proceeds to analyze how, despite these limitations, tribunals have still been able to advance the system of investor-state ar-
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bitration, most often through informal practices of courtesy evidenced between
tribunals (165–74). The result is a quite persuasive enunciation of how a system
prioritizing ad hoc resolution of disputes, without the benefit of anything more
than an overarching institutional continuity, is able to create a corpus of persuasive and non-binding precedents that shapes the normative expectations of states
and investors alike (175–7). Other papers in this section include an investigation
by Ingo Venzke on the interaction between precedents concerning Article XX
of the General Agreement on Tariffs and Trade and domestic regulatory policies
(179ff), a piece by Michael Ionnidis on the development of standards of participation in WTO law (215ff). Finally, there is a substantial contribution by Thomas
Kleinlein that considers the use of techniques of balancing and proportionality
as a response to the much commented upon phenomenon of `fragmentation' in
international law in the context of ICSID and the WTO (251ff).
Part III of the book concerns `Judicial Lawmaking to Protect the Individual'
and examines the contribution of the Inter-American Court of Human Rights, the
European Court of Human Rights and the International Criminal Tribunal for the
former Yugoslavia (ICTY ) to the book's theme. The first chapter in the section, by
Christina Binder, is a lively précis of the Inter-American Court's jurisprudence on
amnesties, a truly dynamic example of international lawmaking (295ff), in which
the excellent point is made that despite the progressive character of the Court's
jurisprudence in nullifying amnesty arrangements, it still requires the support of
national courts in implementing its decisions—with the signal examples being
Chile in Almonacid v Chile [2006] IACtHR Ser C No 154 and Peru in Barrios
Altos v Peru [2001] IACtHR Ser C No 75—a fact of obvious importance when
considering the democratic legitimacy of the Court's admittedly broad reading
of its powers in those cases (314–18). The second chapter of the section, by
Markus Fyrnys, focuses on a new form of judicial lawmaking by the European
Court, the pilot judgment (329ff). This procedure, brought about by the dramatic
expansion in the range of human rights problems confronted by the Court since
the accession of the Eastern Bloc states to the European Convention on Human
Rights, involves the Court identifying a particular issue that is likely to lead
to a series of further individual applications in the future (i.e. in the sense of
a `systematic malfunctioning of domestic legislation or administrative practice'
(331)) and recommending general measures to combat the issue as between all
members of the Convention. One focus of the piece is on the elaboration of
the pilot judgment procedure in the case of Broniowski v Poland [2004] ECtHR
31443/96 (341–5), but more interesting from the book's point of view is the
democratic legitimacy of such judgments, particularly insofar as they amount
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to the `judicialization of politics' (353–63), i.e. in the Court's attempt to carry
out what is effectively a `constitutional' form of adjudication. Finally, Milan
Khuli and Klaus Günther contribute a chapter on judicial lawmaking and the
ICTY, examining the creative impulse of the judges of that tribunal with respect
to the law of belligerent reprisals, as inaugurated in Prosecutor v Kupreškić et
al, ICTY IT-95-16-T ( Judgment, Trial Chamber, 14 January 2000) (365ff). An
interesting feature of the chapter is an examination of the effect of the ICTY's
jurisprudence not only on the International Criminal Court, but also on the
German Völkerstrafgesetzbuch, a domestic code of crimes against international law
(378–81).
The final substantive portion of the book, Part IV, is directed to `Further
Fields of Judicial Lawmaking', focusing on the International Court of Justice and
the Court of Arbitration for Sport (CAS). The editorial choice to include these
two bodies as bedfellows immediately raises eyebrows. Really? The informal
apex of the international judicial hierarchy alongside a tribunal that prima facie
has very little to do with the balance of public international law? One gets the
sense that the editors were confronted with a chapter on the CAS and were at
a loss to know what to do with it, leading to a somewhat tone-deaf allocation
which has the unfortunate corollary of consigning the International Court to the
margins of the judicial lawmaking debate as a mere `further field', rather than the
main game. At any rate, the chapter on the creation of a `lex sportiva' by the CAS
by Lorenzo Casini (439ff) first introduces the body (439–52) before making the
claim that it is involved in judicial lawmaking as the terminus of a complex set
of review mechanisms distributed internationally (452–67). This on its own is a
worthy endeavour, but one is left wondering how this contributes to the wider
development of public international law, considering that the CAS is to an extent
hermetically sealed off from other international courts or tribunals: within the
context of the book under review, the CAS is of value only as a comparator, not a
contributor. It is submitted that a chapter on the recent activity of the Permanent
Court of Arbitration, which is undergoing something of a revival, would have
been a better thematic fit.
More interesting are the two other chapters in the section on judicial
lawmaking at the International Court. Karin Oellers-Frahm makes a very
interesting contribution to international judicial lawmaking in a procedural
context, examining the expansion of competence to issue provisional measures
(389ff). Each expansion has been driven, in part, by the International Court,
with Oellers-Frahm examining the Court's effect on the questions of outright
competence or order measures (express or implied), the capacity to grant
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measures in cases of contested jurisdiction and the binding nature of provisional
measures (393–401), before making the interesting claim that the capacity to
issue binding provisional measures per LaGrand (Germany v US), ICJ Reports
2001 p 466 is only possible in cases where the jurisdiction of the Court is
clearly established—prima facie jurisdiction, which has been a touchstone of the
Court's thinking on the subject since Judge Lauterpacht's dissent in Interhandel
(Switzerland v US), Provisional Measures, ICJ Reports 1957 p 105, 117ff, is not
sufficient (406). This would appear to have substantial practical consequences
for certain majorities on the Court, which post-LaGrand have become used
to ordering binding measures on the basis of prima facie jurisdiction, e.g. in
Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v Russia), Provisional Measures, ICJ Reports 2008 p 353.
Finally, Niels Petersen contributes a fascinating chapter on `Lawmaking by the
International Court of Justice—Factors of Success' (411ff). This looks at the extent
to which instances of judicial lawmaking by the International Court have been
accepted by states through two case studies, namely obligations erga omnes and
exclusive fisheries zones (420–36).
Part V of the book comprises a single chapter, a comment by its editors on
democratic legitimation and international judicial lawmaking (473ff). It is here
that the reviewer will break cover and ask two questions that have concerned
him since picking the book up—is international judicial lawmaking really in need
of justification? And even if it is, why should democracy—and whose idea of
democracy anyway?—be used to quantify or qualify legitimacy? Von Bogdandy
and Venzke's two tightly argued bookends tend to present `democracy'—as hotly
a contested a term in political theory as any—as some kind of monolithic
universal good. Take for example, the statement that `[d]emocratic justification is
ineluctable for the exercise of any public authority' (475). This is all well and good,
but it overstates the point. Public authority is exercised in Beijing, in Moscow,
in Hanoi, in Havana and in many other places on a daily basis in a manner that
is undemocratic, but not necessarily unfair. The rule of law does not require
democracy to survive.
Leaving that to one side, von Bogdandy and Venzke further do not acknowledge that democracy may take on a different meaning in the context of different
individual courts and tribunals, let alone in the minds of individual (possibly undemocratic) states. An ICSID tribunal, the mayfly of international dispute settlement, will have a far more narrowly constrained view as to the `democratic'
legacy of its decision than the International Court, which is keenly aware of its
status as (a) the successor to the Permanent Court of International Justice, (b) the
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principal judicial organ of the United Nations, and (c) a permanent court of noncompulsory jurisdiction servicing an extremely cagey and obstreperous clientele. This perhaps accounts for the inconsistent use of the designated yardstick
throughout the individual chapters.
But that is not to say that the work under consideration is deficient or asinine,
simply that its intellectual underpinnings should be treated with caution. If one
accepts the proposition offered, the book is a valuable contribution to the theory
of adjudication underpinning international law. Provocative and well-developed
ideas such as this are essential to understanding the ebb and flow of international
judicial lawmaking as a phenomenon, even if one does always agree with the units
of analysis. Fundamentally, the reviewer and the participants in this worthy
volume want the same thing: an international judiciary in the mode of Dante's
Virgil (II.136–42):
You, as you speak, have so disposed my heart
in keen desire to journey on the way
that I return to find my first good purpose.
Set off! A single will inspires us both.
You are my lord, my leader and my true guide.'
All this I said to him as he moved on.
I entered on that deep and wooded road.
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