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Editors’ Introduction
Jasmine Moussa*
Bart Smit Duijzentkunst†

As it enters its second year, the Cambridge Journal of International and Comparative Law (CJICL) is experiencing a `growth spurt'. Capitalising on the success
of Volume 1, the CJICL has this year expanded its Academic Review Board and
increased the number of its editors. Thanks to our predecessors, the CJICL is
now listed on HeinOnline and Westlaw. The editorial process has become more
streamlined and, with the release of our new style guide developed by Cameron
Miles, the CJICL now has its own house style. Moreover, the CJICL blog has provided frequent and timely insights on developments in international and comparative law via the CJICL website and social media. Finally, the Journal will hold its
Second Annual Conference on 18 and 19 May 2013 under the theme `Legal Tradition in a Diverse World'.
Still, there is plenty of room for further growth. The CJICL occupies a unique
position in the world of academic publishing, as an open access journal that is both
student-run and peer reviewed. While the UK government, research charities
and publishers fight over who should pay for academic publishing, the CJICL is
and remains freely accessible to all. The success of this model is already evident:
over the past year, both the quantity and the quality of submissions to the Journal
have improved considerably. All points to a bright future in which the CJICL will
continue to fulfil its mission: to offer a forum where theoretical inquiry meets
practical reasoning, and where the best traditions of legal research are employed
to develop innovative insights and methodologies.
This link between theory and practice, tradition and innovation is reflected in
the opening article of this issue, in which Sir Daniel Bethlehem QC offers practical suggestions to operationalise the relationship between international humanitarian law and international human rights law in situations of armed conflict.
Moreover, the former Legal Adviser to the UK Foreign and Commonwealth Office calls for more active engagement by governments with the public debate on
this issue, to ensure that legal developments fit battleground realities. In a way,
*
†

PhD Candidate, Magdalene College, University of Cambridge.
PhD Candidate, Gonville & Caius College, University of Cambridge.
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the article by Remigius Nnamdi Nwabueze seeks to achieve a similar aim, but
in an entirely different field. Nwabueze examines how the law on burial rights
should balance religious, cultural and familial considerations with the wishes of
the deceased. While the piece does not shy away from the conceptual controversy
concerning the dead as a right holder, it also offers concrete suggestions to resolve burial conflicts—arguing that the law should give priority to burial wishes
of the deceased. Arnold Pronto then reflects on the work of the International
Law Commission (ILC) concerning the effect of war on law. Having followed the
discussions up close as a member of the ILC's Secretariat, Pronto provides both
a historical framework and a clarifying exegesis of the role and relevance of the
2011 articles, which resulted from the ILC's sessions.
The issue continues with a timely though alarming call-to-arms by Yangmay
Downing, who urges lawyers and diplomats to turn their attention to the
burning issue of ocean acidification. Not only does her article establish the
urgency of this issue by carefully considering scientific evidence and the possible
consequences of inaction; she also offers various legal pathways to deal with this
much overlooked environmental threat. In her article on the debate on prisoner
enfranchisement, Georgina Bryan expresses her disquiet about the balance in
a different ecosystem, namely that of the British constitution. She warns
that recent parliamentary rumblings regarding Britain's relationship with the
European Court of Human Rights threaten to disturb the delicate constitutional
balance between law and politics in the UK. Aldo Zammit Borda critically
examines the doctrine of `binding precedent' as it applies to international criminal
adjudication. By focusing on the actual practice of international courts, Borda's
analysis enriches the largely theoretical academic discourse on the fragmentation
of international law. Borda's article is complemented by Henri Decoeur's analysis
of the jurisprudence of international criminal courts and tribunals in 2012.
Decoeur's evaluation of the case law of five of these institutions reminds the
reader of the challenges confronting international criminal justice. Also in the
case analysis section, Naomi Burkes' article on the case of Nicaragua v Colombia
at the ICJ unpacks the Court's complex methodological technique and critically
analyses its introduction of parallel lines to adjust boundaries. Geraldo Vidigal's
analysis of the Mercosur Court and its emerging jurisprudence in cases related
to a `breakdown of democracy' presents an interesting insight from the region on
how international law may respond to regime change. Vidigal's exposition offers
valuable food for thought to those who advocate a stronger role for international
and regional institutions in enforcing democracy.
In the book reviews section, this issue features reviews of two seminal works
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of international law, Crawford's Brownlie's Principles and Cassese's Realizing
Utopia. Both works are associated with two recently deceased, epic figures in
international law, namely Sir Ian Brownlie and Professor Antonio Cassese. They
also reflect the voices of international law's most distinguished contemporary
figures, namely Professor James Crawford, who took up the task of editing
the 8th edition of Brownlie's textbook,1 and in the case of Cassese's edited
volume, Professors Martti Koskenniemi, Philip Alston, Michael Reisman and
Judge Abdulqawi Yusuf, among other eminent scholars. Yet this is where the
comparison ends. In his insightful review of Crawford's Brownlie, Samuel
Wordsworth QC underscores the book's value to practitioners. Realizing Utopia,
on the other hand, is far more conceptual, notwithstanding Cassese's attempts to
distance the work from the realm of `Utopianism' by adopting a methodology
of `judicious reform'. Matthew Hoisington offers a refreshing critique of
this approach. He creatively contrasts the value accorded to innovation in
the discipline of international law with its value in the technology industry.
Hoisington's review urges international lawyers to challenge the limits of their
discipline. Imbued with a sense of practicality, Avidan Kent's review of Bunn's
The Right to Development in International Economic Law intimates to readers that
while a thorough discussion of the moral and religious content of the right to
development is an intellectually enriching exercise, it must be supplemented with
more pragmatic engagement. The issue closes with Noam Zamir's review of
two important works on the classification of armed conflicts. Zamir skilfully
examines how these two works bridge the gap between theory and practice,
particularly in the complex area of `internationalisation' of armed conflicts,
while providing the reader with an insightful assessment of the validity and
effectiveness of this doctrine.
We would like to thank the authors of this issue for considering the CJICL
as their forum for publication. We are very pleased that this issue combines perspectives from both academics and practitioners—hailing from government, international organisations and private practice—offering a diversity of intellectual
standpoints. We are very fortunate to be able to rely on the expertise and support of our Academic Review Board, whose members have helped us select and
shape the articles in this issue. Many authors, both young and established, have
benefited from their comments and insights. Our managing editors Jastine Bar1

It is noteworthy that many of the Cambridge graduate students who assisted with the revision
of Crawford's Brownlie and who have been acknowledged in the book's preface, are or have been
members of the CJCIL Editorial Board.
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rett, Emma Bickerstaffe, Daniel Costelloe and Cameron Miles have worked tirelessly on the production of this issue—we are very grateful for their efforts. Many
thanks also to Shona Wilson Stark for her great work on the CJICL UK Supreme
Court Annual Review. We are indebted to our team of editors, who generously
gave their time, in spite of their heavy workloads, to compile and copy-edit this
issue. A special word of thanks goes to the blog team, consisting of Daniel Costelloe, Naomi Burke, Valentin Jeutner and Robin Morris. Yin Harn Lee continued to
serve the CJICL as Secretary and Treasurer, as reliable as ever. Our Senior Treasurer, Professor James Crawford, offered help and advice throughout the year,
particularly with the organisation of the Second Annual CJICL Conference. The
Cambridge Law Journal generously sponsored the CJICL and its editor, Professor
John Bell, kindly shared his editorial wisdom upon request.
Finally, we would like to single out Sidney Richards, who has yet again
demonstrated himself to be the CJICL's most devoted supporter. Not only has
Sidney singlehandedly designed the Journal's IT structure that allows the CJICL
to maintain its open access policy, he also midwifed all of its issues. We are
thankful for his unremitting enthusiasm for the CJICL.
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Keywords
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1

Introduction

Following some framing remarks to place in wider context the discussion that
follows on the relationship between international humanitarian law (IHL) and
international human rights law (HRL), and the application of the latter in armed
conflict, this paper addresses the following: (a) the systemic relationship between
IHL and HRL; (b) whether key HRL provisions are amenable to reasonable
application in armed conflict, and, if so, whether there are policy considerations
that suggest their application as a matter of discretion, even if they are not
applicable de jure; and (c) assuming that HRL provisions apply in armed conflict
de jure, or ought to be applied as a matter of discretion, the relationship between
relevant IHL and HRL provisions. The paper does not address issues concerning
the de jure application of HRL in armed conflict.1
*

1

Sir Daniel Bethlehem QC is a barrister in practice at the London Bar, Director of Legal
Policy International Limited (LPI) and a Consulting Senior Fellow for Law and Strategy at the
International Institute for Strategic Studies. He was the principal Legal Adviser of the UK
Foreign & Commonwealth Office from May 2006 to May 2011. This is a lightly revised version
of a paper presented at an American Society of International Law Roundtable on International
Law and Security, held in Washington, DC, on 9 December 2011.
On this issue, see O Ben-Naftali (ed), International Humanitarian Law and International Human
Rights Law (2011); J Klefner, `Human Rights and International Humanitarian Law: General Issues',
in: T Gill & D Fleck (eds), The Handbook of the International Law of Military Operations (2010) 51-77;
R Arnold, N Quénivet, International Humanitarian Law and Human Rights Law: Towards a New
Merger in International Law (2008).
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Framing the discussion

There are a number of elements of an enquiry into the relationship between IHL
and HRL and the application of the latter in armed conflict:
1. whether HRL conventions—for ease of discussion, the 1966 International Covenant on Civil and Political Rights (ICCPR),2 the 1984 Convention Against Torture (CAT),3 and, given its frequent bellwether quality,
the 1950 European Convention on Human Rights (ECHR)4 —apply extraterritorially, and, if so, in what circumstances and to what extent;
2. if some or all of these HRL conventions apply extra-territorially, whether
they apply on their face in armed conflict, i.e. the issue of formal de jure
application, including questions of derogation, requiring potentially both
a convention-by-convention and a provision-by-provision analysis;
3. a subset of the preceding enquiry is usefully whether these conventions,
and their individual provisions, are amenable to reasonable application in
armed conflict, and, if so, whether or not they apply de jure, there are policy
considerations that suggest their application as a matter of discretion;
4. if HRL conventions and provisions apply de jure in armed conflict, or
ought to be applied as a matter of discretion, the relationship between IHL
and HRL, requiring both a convention-by-convention and a provision-byprovision analysis, including the so-called lex specialis issue;
5. whether any conclusion emerging from the preceding analysis needs to be
revisited as we move (as we must) beyond a review of conventional law to
a review of customary international law (CIL) standards of both IHL and
HRL, including such questions as:
a) whether there are limits on the application of CIL, e.g. issues of erga
omnes application, territorial application, self-executing CIL etc;
b) implications flowing from the jus cogens quality of a given CIL
principle, e.g. the prohibition on torture;
2
3
4

International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171.
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
10 December 1984, 1465 UNTS 85.
Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950,
213 UNTS 222.
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c) the content of CIL rules in this area and the approach to determining
this;
d) issues of potential normative uncertainty associated with the clarity
of conventional rules but the potential relative vagueness of CIL
rules;
e) the interaction between CIL and conventional international law, e.g.
issues of supervening CIL and the relevance and application of CIL
for purposes of IHL and HRL treaty interpretation;
6. the relevance of CIL principles of state responsibility (SR) to these issues, notably those concerning the international legal responsibility that
attaches to a state in consequence of the acts or omissions inter alia of those:
a) exercising governmental authority; or
b) acting on the instructions of, or under the direction or control of, a
state,
wherever in the world such acts or omissions may take place.
There is, separately, also the issue of the responsibility that may attach to
aid or assistance provided by one state to another. Both of these issues
engage distinct questions of territorial application, interaction between the
primary obligations of IHL and HRL, and potentially of other obligations
of international law;
7. the relevance to this broader enquiry of principles of international criminal
law (ICL), of both conventional and customary character, which mirror
IHL and HRL standards; and
8. whether the provenance of obligations potentially applicable in situations
of armed conflict—IHL, HRL, SR or ICL; conventional or customary—
matters for admissibility, jurisdictional, procedural, interpretative, accountability, revision, or other reasons.

Separate from these lines of enquiry are questions of the application of national
constitutional and legislative provisions extra-territorially and in armed conflict,
and the relationship between such provisions and applicable IHL and HRL rules.
These aspects are not addressed further in this paper, although it bears emphasis
that the national laws of many states, particularly in the fundamental rights and
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criminal law fields, apply or are capable of being applied extra-territorially and
in armed conflict. It also bears emphasis that courts in various jurisdictions have
shown a sharp antipathy to perceived circumstances of the non-application of any
(adequate) legal standards and safeguards, with the result that they have inclined
towards the extension and application of internationally derived fundamental
rights standards to situations of armed conflict notwithstanding questions about
the provenance, content and formal application of the relevant international
rules.
Also not addressed in this paper, but potentially important to the wider
enquiry, are two further questions. The first is the relevance to the issues
identified above of whether an armed conflict is an international armed conflict,
a non-international armed conflict or a conflict having some hybrid character.5
This goes to questions of the potential application, perhaps even of a trumping
nature, of the domestic law of the state in whose territory the armed conflict
is taking place. The second question goes to the implications, if any, of
the international legal basis for the use of force, notably, the terms of any
authorisation by the UN Security Council under Chapter VII of the UN Charter,
including any reference therein to compliance with IHL and/or HRL. This raises
the questions of whether Security Council authorised action amounts to an
armed conflict of the same nature, and engaging the same legal framework, as a
more traditional armed conflict, and whether a Security Council authorisation
could properly have the effect of requiring compliance with applicable HRL
obligations directly, of elevating the bar of IHL standards by reference to an
overlay of HRL standards, or of limiting the scope of otherwise applicable
IHL rules and principles. This last element might take the form, for example,
either explicitly or by reference to the purpose of the action, of imposing
limits on targeting objectives, of requiring a broader appreciation of such
principles as military necessity and proportionality, of requiring compliance with
HRL-derived standards going beyond IHL relevant to detention, etc.
None of the preceding questions is abstract or academic in nature. Whether
or not always in this precise form or detail, all have required and engaged operational attention from government legal advisers, both civilian and military.
Amongst the significant challenges of operational advice in this area are that (a)
few of these questions admit of clear or authoritative answers; (b) the variable geometry of applicable legal standards across allies engaged in a common endeav5

For a recent discussion of this issue, see E Wilmshurst (ed), International Law and the Classification
of Armed Conflicts (2012).
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our, or in shared or joint operations, pose significant additional de-confliction
and inter-operability issues; (c) not all of these issues are readily amenable to
definitive slower time strategic advice, as opposed to stressed, real-time operational advice; and (d) the complexities of these issues is by some margin not often
adequately understood by courts, legislators and non-governmental commentators actively engaged on these issues from the perspective of their own competences and responsibilities.
For purposes of discussion, the remainder of this paper addresses core issues
relevant only to questions 3 and 4 above.

3

The systemic relationship between IHL and HRL

Operating at a level of high generality, the currently controlling appreciation
of the relationship between IHL and HRL is set out in the 2004 Wall Advisory
Opinion of the International Court of Justice in the following terms:
the Court considers that the protection offered by human rights
conventions does not cease in case of armed conflict, save through
the effect of provisions for derogation of the kind to be found in
Article 4 of the International Covenant on Civil and Political Rights.
As regards the relationship between international humanitarian law
and human rights law, there are thus three possible situations: some
rights may be exclusively matters of international humanitarian law;
others may be exclusively matters of human rights law; yet others
may be matters of both these branches of international law.6
The focus of the Advisory Opinion was Israel's long-term belligerent occupation
of the West Bank, presumptively engaging issues under both Hague Regulations
law7 and the Fourth Geneva Convention,8 the further question being whether
obligations under the ICCPR also applied. While the ICJ went on to address the
6
7

8

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, ICJ Reports 2004 p 136, para 106.
See Hague Convention (II) with Respect to the Laws and Customs of War on Land and Annex,
Regulations concerning the Laws and Customs of War on Land, 29 July 1899,187 CTS 429;
and Hague Convention (IV) respecting the Laws and Customs of War on Land and Annex,
Regulations concerning the Laws and Customs of War on Land, 18 October 1907, 205 CTS 277.
Geneva Convention relative to the Protection of Civilian Persons in Time of War, 12 August 1949,
75 UNTS 287.
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extra-territorial application of the ICCPR, Israel's derogation thereunder, and the
application of particular ICCPR provisions in the circumstances under review, it
did not undertake any further analysis of the relationship between the applicable
IHL rules and those of the ICCPR that it held to apply, simply commingling in its
analysis various provisions from both strands.
Given the high level of generality of the Court's statement on the relationship
between IHL and HRL, and the absence of any subsequent analysis of the
interaction of these two bodies of law at an operational level, there is little useful
guidance to be had from this opinion on the detail of the relationship between
IHL and HRL apart from the Court's bottom line conclusion that certain specified
provisions of the ICCPR applied in the circumstances of Israel's (then) 37 year
belligerent occupation of the West Bank.
There is, of course, other jurisprudence, both prior and subsequent to the
Wall Advisory Opinion, that addresses these matters. Of greater assistance to the
analytical enquiry is the narrower observation in the ICJ's 1996 Advisory Opinion
on the Threat or Use of Nuclear Weapons in the following terms:
The Court observes that the protection of the International
Covenant of Civil and Political Rights does not cease in times of war,
except by operation of Article 4 of the Covenant whereby certain
provisions may be derogated from in a time of national emergency.
Respect for the right to life is not, however, such a provision. In
principle, the right not arbitrarily to be deprived of one's life applies
also in hostilities. The test of what is an arbitrary deprivation of life,
however, then falls to be determined by the applicable lex specialis,
namely, the law applicable in armed conflict which is designed to
regulate the conduct of hostilities. Thus whether a particular loss
of life, through the use of a certain weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the
Covenant, can only be decided by reference to the law applicable
in armed conflict and not deduced from the terms of the Covenant
itself.9
The general propositions that follow from this observation are that:
9

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1996 p 226, para
25.
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1. ICCPR provisions (and by extension potentially also those of other applicable HRL conventions) apply in armed conflict save insofar as they have
properly been the subject of derogations;
2. the relevant applicable ICCPR (or other HRL) provision operates as an
enquiry gateway, with an implicit renvoi, once the gateway has been passed,
to the lex specialis governing these matters;
3. IHL is the lex specialis relevant to armed conflict;
4. the substantive enquiry turns on the lex specialis alone, not on the terms of
the applicable ICCPR (or other HRL) provision; but that
5. a violation of the relevant IHL rule will ipso jure also constitute a violation
of the relevant Covenant (or other HRL) provision.

This analysis does not address other important threshold questions, such as
those of the extra-territorial application of ICCPR (and/or other HRL) provisions
and issues of jurisdiction and control, and a more nuanced enquiry would be
necessary in circumstances in which there was either no relevant applicable IHL
rule or the relevant applicable IHL rule was somehow substantively inadequate.
But, these issues apart, the conclusions flowing from the Nuclear Weapons
Advisory Opinion are both more considered and more useful, and better attuned
to the complexity of the issues, than those flowing from the more recent Wall
Advisory Opinion.
One of the challenges of the present debate about the relationship between
IHL and HRL is that it is the broad brush of the Wall Advisory Opinion that is
usually reflexively quoted and relied upon as the starting point for any judicial
or other analysis of these issues, usually to the detriment of a more considered
enquiry. So, for example, it was the Wall statement that was the starting point of
the analysis of the European Court of Human Rights in its Al-Skeini judgment of 7
July 2011,10 which thereafter turned on an appreciation of belligerent occupation
in Iraq, although without at any point ever engaging with the more detailed issue
of the operational relationship of relevant principles of IHL and Article 2 of the
ECHR.11 While there may be a case for saying that the Court's bottom line—that
the UK's investigative responsibilities had not adequately been acquitted12 —was
10
11
12

Al-Skeini and Others v UK, [2011] ECHR 55721/07, para 90.
Ibid, paras 143-8.
Ibid, paras 168-77.
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correct, the absence of any analysis of applicable IHL obligations, and of the
relationship between those obligations and those of Article 2 of the ECHR, is a
cause for disquiet.
Another challenge of the present debate is that discussion of the application
of ICCPR or other HRL standards in armed conflict is proceeding on the basis
that it is a lock-stock-and-barrel exercise, i.e. the discussion invariably addresses
only the generic application of the ICCPR or other HRL conventions in armed
conflict, rather than proceeding by way of a provision-specific analysis. If a
discussion of these issues is to be useful, however, it must focus on specifics. To
this end, a helpful initial enquiry is simply whether particular HRL provisions are
in common sense terms amenable to reasonable application in armed conflict. As
an enquiry of this nature side-steps questions of the de jure application of HRL,
it allows a detached evaluation of whether, even if such principles do not apply
de jure, there may be broad support for their application as a matter of discretion.
This aspect is addressed further below.
Consideration is also required at a level of detail of the potential range
of the relationship between IHL and HRL provisions. To unpack this, it is
useful to proceed by way of an assumption that HRL provisions are applicable
extra-territorially and in armed conflict and move from there to address a
number of scenarios, including:
1. circumstances in which there are relevant and applicable IHL provisions
addressing the circumstances at issue;
2. circumstances in which there are relevant IHL provisions that would
address the circumstances at issue but that, for one reason or another, are
not applicable;
3. circumstances in which there are relevant and applicable IHL provisions
but there is a reasonable basis for concluding that, for whatever reason,
they are insufficiently developed for purposes of appropriate contemporary application;
4. circumstances in which there are relevant and applicable IHL provisions
but they are materially at odds with relevant applicable HRL provisions;
5. circumstances in which there is no relevant IHL provision;
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6. circumstances in which there is substantive overlap between relevant and
applicable IHL and HRL provisions but the relevant HRL would introduce
additional elements of process or remedy.

The purpose of this enquiry is to require a more focused analysis of how IHL and
HRL provisions might interact in circumstances in which both are applicable.
Various possibilities are apparent, on the assumption that IHL is the lex specialis
and therefore the body of law of presumptive and principal application. Thus, by
reference to the preceding scenarios, HRL might:
1. simply act as a gateway for the application of the relevant and applicable
IHL provision by way of an implicit renvoi;
2. operate to give effect to a relevant but otherwise inapplicable provision of
IHL;
3. inform the interpretation of the substantive IHL obligation, possibly
including by way of supplementing or completing it for purposes of
appropriate contemporary application;
4. prevail over an inconsistent IHL provision;
5. fill in the gap in circumstances in which there is no relevant IHL provision;
6. augment the relevant and applicable IHL obligation by way of HRL
procedural and accountability mechanisms.
Against this background, what is clear is that governments and their legal
advisers should be more prepared to engage in a deeper public discussion of
these issues than has hitherto been the case. For understandable reasons—to
do with operational pressures, the complexity of the issues, anxieties around
litigation, entrenched positions around issues of extra-territoriality, jurisdiction
and control, etc—the public debate about the relationship between IHL and HRL
in armed conflict has so far attracted less public governmental participation than
it warrants. Closer governmental engagement would facilitate a more informed
debate and would assist in shaping the development of the law in this area to
sensible ends.
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Are core HRL provisions amenable to reasonable
application in armed conflict?

For ease of discussion, this section takes as its focus provisions of the ICCPR.
The initial question is whether these provisions are amenable to reasonable
application in armed conflict. This enquiry is intended as a practical tool to
evaluate the possible application of ICCPR provisions in particular armed conflict
situations.
For purposes of a considered analysis, it is necessary to parse armed conflict
action into its constituent parts. A number of sub-divisions may be possible. One
possible matrix might be:
1. conduct of battlefield operations;
2. battlefield operational control of territory;
3. battlefield capture, i.e. temporary detention away from fixed or dedicated
detention facilities;
4. tactical (battlefield) questioning;
5. elongated operational military control of territory;
6. detention;
7. interrogation;
8. prosecution;
9. investigation of battlefield incidents;
10. compensation for civilian damage as a result of battlefield incidents;
11. extended strategic military control of territory short of belligerent occupation;
12. belligerent occupation, i.e. territory under military occupation authority.
The purpose of a matrix of this kind is to assess the types of situations in which
it may be reasonable, or unreasonable, to regard HRL provisions as amenable to
application, whether for purposes of informing the interpretation of relevant and
applicable IHL provisions or to some other end.
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Within this matrix, it is useful to consider the potential for reasonable
application of each substantive provision of the ICCPR, including the extent
to which a given ICCPR provision finds corresponding expression in some
provision of IHL.
For purposes of the present discussion, a review against the preceding matrix
of a number of ICCPR provisions illustrates the trend. So, for example, at one
end of the spectrum, looking at Article 7—the prohibition on torture or cruel,
inhuman or degrading treatment or punishment—it is unlikely to be controversial
to conclude that this is amenable to reasonable application in all situations of
armed conflict. Further, it is readily apparent that the principle in Article 7 finds
corresponding expression in all the key IHL conventions.
In contrast, at the other end of the spectrum, taking Article 25, ICCPR—the
right to take part in the conduct of public affairs and to participate in periodic
elections—it is difficult to sensibly contend that this is amenable to reasonable
application in armed conflict other than perhaps under matrix heading (12),
circumstances in which the territory in question is under military occupation
authority, i.e. the law of belligerent occupation applies. There may possibly
be argument about whether this provision could be capable of reasonable
application in circumstances of extended strategic military control of territory
short of belligerent occupation (heading (11)), perhaps because an election had
previously been scheduled, but even this is likely to be controversial. It follows
from this that it is likely to be largely uncontroversial to conclude that Article 25,
ICCPR is not amenable to reasonable application in virtually all circumstances of
armed conflict.
Unsurprisingly, most of the provisions of the ICCPR fall between these two
extremes, although with significant doubt arising about the reasonable application of even the non-derogable ICCPR rights the closer one gets to the battlefield.
So, for example, it is not clear that Article 11 (imprisonment for contractual obligations), Article 15 (non-retroactivity of criminal offences) and Article 18 (freedom
of thought, conscience and religion) could have any meaningful application to
the conduct of battlefield operations, battlefield operational control of territory,
battlefield capture, tactical (battlefield) questioning, elongated operational military control of territory, and perhaps other scenarios. And, as regards most of
the ICCPR derogable rights, significant questions arise about their potential for
reasonable application in most of the scenarios apart from belligerent occupation
and perhaps, in respect of some provisions, circumstances of detention. And, as
regards Article 6 (the right to life and the prohibition of arbitrary deprivation of
life), the ICJ Nuclear Weapons Advisory Opinion concluded that `whether a partic-
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ular loss of life … is to be considered an arbitrary deprivation of life contrary to
Article 6 of the Covenant, can only be decided by reference to the law applicable
in armed conflict and not deduced from the terms of the Covenant itself'.13
The upshot of a review of this kind is that it is apparent that not all provisions
of the ICCPR are amenable to reasonable application in all situations of armed
conflict and, even if they are in some circumstances, very few are amenable to
reasonable application in situations of armed conflict across the board. As a rule
of thumb, the closer one gets to the battlefield the less amenable to reasonable
application are most provisions of the ICCPR.
An article-by-article review also discloses that in many cases ICCPR provisions find detailed corresponding expression in some form in IHL. So, for example, Articles 49–57 of the Third Geneva Convention contain detailed provisions
concerning the labour of prisoners of war, provisions that might be said to occupy the same space as Article 8 of the ICCPR, concerned with the prohibition of
slavery and forced or compulsory labour. In similar vein, Article 14 of the Third
Geneva Convention and Article 80 of the Fourth Geneva Convention, inter alia
affirming the civil capacity of prisoners of war and internees respectively, find
some correspondence in Article 16, ICCPR, containing the right to recognition as
a person before the law.
In contrast, in other cases, IHL provisions either expressly or implicitly cut
across ICCPR principles such as to raise questions about the scope of application
of the latter. So, for example, the terms of Article 76 of the Third Geneva
Convention, which inter alia permits the censoring of correspondence addressed
to prisoners of war, an issue which might be said to engage the application of
Article 17 (interference with privacy) and Article 19 (freedom of expression) of the
ICCPR, raises questions about the reasonable application of the ICCPR in such
circumstances.
A number of questions and issues follow from the preceding. The first is
whether a deeper analysis by courts and commentators would not be appropriate
on the question of whether derogations are properly required in circumstances
in which an armed conflict is taking place outside of the territory of the state.
While there is undoubtedly an argument to the effect that the explicit latitude to
derogate in times of public emergency implies the application of non-derogable
and non-derogated from HRL treaty provisions in times of armed conflict, there
is also a basis for saying that, given that IHL is the lex specialis, and that all of
HRL is self-evidently not readily amenable to reasonable application in armed
13

See above, n 9.
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conflict, it is unreasonable to conclude that there is a presumption in favour of
the application of HRL treaty provisions absent derogation.
It may not ultimately be necessary to choose between these two propositions,
however, as they may be reconcilable through a pragmatic enquiry that would
turn simply on whether the HRL rule operated as a gateway, with an implicit
renvoi to the relevant rule of IHL. If so, questions of derogation and the
substantive application of HRL would become considerably less challenging.
A second issue is that the sharp end of the IHL–HRL relationship arises
in circumstances in which rules derived from each strand address the same
issues but are substantively at odds. While, in practice, circumstances in
which the substantive content of overlapping IHL and HRL provisions will be
materially divergent are likely to be relatively limited, where there are such
material divergences it will be important that the law develops an appropriate
methodology of hierarchy, presumption, reconciliation and interpretation.
A third issue is that some of the challenges around the debate about the
IHL–HRL relationship arise from courts or bodies of limited jurisdiction being
seised of questions which transcend not simply their jurisdictional competence
but also their material competence. The result is often that, even as they stretch
their jurisdictional competence, they fail to properly engage with the law relevant
to the merits of the case.
A fourth question is whether, and if so what, significance attaches to the
provenance of a given legal principle. While provenance may be relevant to issues
of process, remedies etc, it may not ultimately be critically determinative of the
existence of a legal obligation. The United Kingdom, for example, is party to
the four Geneva Conventions, Additional Protocols I and II, the ICCPR, ECHR
and the CAT, and the Statute of the International Criminal Court, and also takes a
reasonably expansive view of CIL in this area, all these principles being justiciable
before UK courts. In any given circumstance, therefore, although questions of
process, remedies and related considerations may be relevant, there may also be
a practical question of whether it ultimately makes any real difference from where
a principle is derived.
The final question flowing from the preceding is, in the event that a given
HRL rule is amenable to reasonable application in armed conflict, but may not
be, or be questionably, applicable de jure, whether there are policy considerations
that would in any event favour its application as a matter of discretion. The short
answer to this is likely to be that such considerations do indeed operate and that
many states frequently give effect on a discretionary basis to principles that do
not have de jure application. It would further be said, however, that discretion is
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discretion, and that it is important to preserve the flexibility and perhaps other
considerations that come with discretion.
Such considerations are undoubtedly important but there may be a risk
here of elevating form over substance to no useful effect. As noted in opening,
courts have shown an antipathy towards situations of perceived non-application
of adequate legal standards, with the result that they have inclined towards
the application of internationally derived standards without undue regard to
questions of provenance, content and formal application. Given this, it may be
sensible for states both to be more forward leaning and transparent about the
application of HRL standards on a discretionary basis and ultimately to consider
whether there is a mechanism to give effect to such standards de jure.
Four conclusions are suggested by the preceding review. First, the risk
of real normative discordance between IHL and HRL is probably overstated.
Second, the anxiety in this area is largely driven by warranted concern over
the methodological shortcomings of courts and other bodies seised of these
issues, particularly on the human rights side of the equation. Third, there is a
reasonable and proper space within IHL for reference to HRL standards. Fourth,
governments and their legal advisers ought to encourage and engage more fully
in wider and better informed public debate on these issues.

5

Assuming that HRL provisions apply in armed
conflict, what is the relationship between
relevant IHL and HRL provisions?

Elements of an enquiry into the operational relationship between IHL and HRL
rules have been addressed above. The observations by the ICJ in its Nuclear
Weapons and Wall Advisory Opinions, to which can be added the Court's 2005
observations in the Armed Activities (DRC v Uganda) case,14 are the starting point.
As noted, the view preferred in this paper is that the Court's analysis in the Nuclear
Weapons Advisory Opinion engages with this debate at a greater level of nuance
appropriate to the complexity of the issues even if both the ICJ and other courts
and bodies have subsequently inclined towards an approach that has avoided
analysis of the operational interaction between IHL and HRL.
14

Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Judgment,
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One possible explanation for the absence of such analysis may be that the
tribunals in these cases have not regarded the relevant IHL and HRL principles
as in conflict, a lex specialis or other de-confliction analysis only being necessary
in circumstances in which there are conflicting rules. This explanation raises the
question of whether a different analysis may not properly be required, addressing
the question of whether a lex specialis does not displace the lex generalis more
comprehensively.
There is some support for the proposition that a lex specialis occupies the
legal space to the exclusion of general rules, i.e. that it operates as a choice of
law principle rather than simply as a principle of interpretation. Article 55 of
the International Law Commission's articles on state responsibility, for example,
provides that the SR principles `do not apply where and to the extent that …
[issues of responsibility] are governed by other rules of international law'.15 The
International Law Commission's 2006 Conclusions of the work of the Study Group
of the Fragmentation of International Law: Difficulties arising from the Diversification
and Expansion of International Law also contemplates the possibility that the
function of lex specialis may be to set aside the general law.16 ILC conclusion
(8), for example, provides `that special law may be used to apply, clarify, update
or modify as well as set aside general law.'17 While there is some force to this
argument, however, this issue may in practice hinge more on appreciations
of competence, jurisdiction and admissibility than on a compelling view of
international law as a system of discrete, non-interacting islands of substantive
rules. Before a court of general jurisdiction, it would be unlikely to be persuasive
to contend that only one strand of law relevant to an issue should be addressed.
Beyond this issue, there is a range of other questions that arise for consideration under this head. One is whether it is correct at all to think of IHL as the lex
specialis, rather than considering both IHL and HRL as special bodies of law that
properly apply in situations in which the rights of persons are engaged. While
the Nuclear Weapons Advisory Opinion proceeded on the basis that IHL was the
lex specialis, it is not clear from subsequent jurisprudence that this appreciation
subsists.
Separately from this issue, there would be advantage in greater clarity about
the interaction between IHL and HRL in particular situations of armed conflict.
As suggested above, this might be usefully analysed around scenarios that would
15
16
17
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facilitate a better understanding of how such interaction might actually unfold in
practice. As mentioned, this could take a number of forms:
1. HRL might act as a gateway for the application of IHL by way of renvoi;
2. HRL might give effect to a relevant but otherwise inapplicable provision
of IHL;
3. HRL might inform the interpretation of IHL, including possibly by supplementing or completing the IHL rule;
4. HRL might prevail over inconsistent IHL;
5. HRL might fill in the gaps in circumstances in which there is no relevant
IHL provision;
6. HRL might augment IHL through HRL procedural and accountability
mechanisms.
Clarity would also be aided by a provision-by-provision analysis, by reference to
a matrix of conduct, rather than the more stratospheric analysis that has tended to
take place to this point. A more nuanced analysis would facilitate the development
of a methodological framework more appropriate to the complexity of the issues.

6

Conclusion

The issues of the application of HRL to armed conflict, whether de jure or on
a discretionary basis, and of the interaction between IHL and HRL, are both of
operational importance and have wider systemic implications, including for the
values at the heart of our democracies. The debate to this point, however, has
too often been characterised by a high level of generality, a lack of judicial rigour,
a failure by those in government to engage actively in public discussion, overly
expansive claims on the part of non-governmental commentators, and anxiety on
the part of the military that these developments are hampering the flexibility to
act effectively to keep society safe. In reality, however, many of the issues are likely
to be readily and reasonably addressed if those with responsibilities in these areas
engage with the issues at a greater level of nuance and have a better appreciation
of their wider implications.
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Abstract
This article argues that the common law rule in Williams v Williams,
regarding the non-enforcement of burial wishes, is not only unjustifiable, but is also based on shaky jurisprudence and ignores some
fundamental human rights issues. Accordingly, the author suggests
that a person's burial wishes should be recognised and enforced by
law. Where the deceased left no burial directions, it is suggested that
the law should empower the surviving spouse or civil partner to determine the time, place and manner of burial. Apart from the value
(for instance, identity) inherent in the legal recognition and enforcement of a person's burial wishes, the foregoing suggestions provide
a decisive framework for adjudicating intra-familial burial disputes.
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Introduction

Burials1 and funerals can become the focus of intra-familial,2 feminist,3 political,4
cultural,5 spiritual6 or philosophical7 struggle, a fact obscured by the tendency to
*
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pass off questions relating to the time, place and manner of burial as the emotive
or sentimental preoccupation of the bereaved in the immediate aftermath of
death. That response, however, belies the fundamental issues of identity, religion,
culture and politics raised by questions relating to burial.8
In the early nineteenth century, the iconoclast Jeremy Bentham chose medical
anatomisation over burial as the preferable means of disposing of his remains,9
and also ordered that his skeleton be used to make an `auto-icon' (or self-statue)
of himself.10 Bentham's action was a symbolic protest against the hegemonic
religion and belief in an afterlife that were prevalent in his era.11 As Davies
and Naffine observe, Bentham had no `patience with what he regarded as the
prevailing mystical nonsense about the spiritual significance of his physical
remains'.12 By willing his body for anatomical dissection, Bentham not only
demonstrated his utilitarian purpose—ensuring that sufficient corpses were
available for dissection and medical education13 —he also wished to `challenge the
dominant contemporary view that the corpse was essential for resurrection and
that what was commonly regarded as mutilation of the corpse by the anatomists
would therefore threaten the immortality of the soul'.14 In the late nineteenth
century, a period marked by legal uncertainty surrounding the lawfulness of
cremation in England and Wales, Dr Price, an Arch-druid and self-declared
infidel,15 cremated the dead body of his five-month old son as a way of giving
5
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acute expression to his paganism.16 More recently, in 2010 a political protester in
Tunisia burned himself alive and, as a result, triggered the wave of political unrest
now known as the Arab spring.17 In the same year, the use of death or funeral
rituals to express a person's fundamental belief or personality was demonstrated
in the courts in R (Ghai) v Newcastle City Council, in which the claimant, an
orthodox Hindu, had to go up to the Court of Appeal to get legal recognition of his
wish to be cremated on a traditional open-air funeral pyre, which, according to
his beliefs, would be necessary for a good death and flourishing afterlife.18 These
examples suggest that the courts should recognise and enforce a person's lawful
burial wishes whenever possible and that to do so would not merely be pandering
to some sentimental or religious posturing. Of course, it might not be possible
or practicable for the courts to enforce or accord overriding status to burial
instructions in some cases, such as where the instruction is illegal or contrary to
public policy, or where the deceased's executor and relatives are opposed to the
deceased's burial instructions and there is no friend or family member willing
to carry out the deceased's burial wishes. However, where judicial recognition
and enforcement of burial wishes is possible, such recognition would help to
effectuate the conception of his or her identity that the deceased held in life.
Burial wishes, the fulfilment of which depends upon the exercise of `burial
rights',19 therefore raise significant concerns that involve contestations of power,
identity, religion and culture. Where the deceased expressed no burial wishes, it
is suggested that the law should empower the surviving spouse or civil partner to
determine the time, place and manner of burial.20
Some caveats might be useful in order to clarify the analytical context of
this article. This article is not directly concerned with such questions as to
whether or not property interests exist in a corpse or excised parts of a human
body.21 Nor does it seek to explore the remedial potential of using a non-property
16
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framework, such as the law of negligence or privacy, to redress interference with
a corpse or parts of a human body.22 Such questions and issues are, of course,
interesting and important and have certainly generated a considerable amount
of academic literature,23 but the focus of this article is on the legal recognition
and enforcement of burial wishes and, by extension, the control of burial rights,
such as the right to determine the time, place and manner of burying a dead
person. Furthermore, this article does not address the potential impact of the
interposition of coronial jurisdiction on the recognition and enforcement of
burial wishes and the exercise of burial rights.24
Following this introduction, the second part of this article puts burial wishes
in context by examining the value and significance of appropriate funerals and
burials and the theoretical underpinnings of burial wishes. The third part
examines and critiques the common law rule which prioritises the right of an
executor to take custody of the deceased for burial, and the fourth part makes a
case for the legal recognition of a person's burial wishes whenever possible. The
fifth part examines the intersections between burial wishes and the Human Rights
Act 1998. The sixth part argues that, absent burial directions from the deceased,
the law should give primacy to the decision of the surviving spouse or civil partner
regarding the time, place and manner of burying their partner; the seventh part
examines issues relating to the enforcement of burial wishes; and the eighth part
draws together some conclusions.
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The significance of appropriate funerals and
burials and the theoretical basis of burial wishes

The nature and content of funeral rites may be determined by their cultural
and social contexts,25 but the decent treatment of the deceased is valued in all
cultures.26 As the court observed in Vogelaar v US, `few things are more cherished,
respected, or sacred than the right to bury our dead. There is a cognizable
and compensable interest … in the comfort of knowing that the deceased has
been given a comfortable and dignified resting place'.27 Funerals are the means
through which survivors experience the sort of comfort described by the Vogelaar
court. Ritualised mourning, as Harrison observes, achieves the externalisation
and depersonalisation of grief, so that through `this work of objectification' the
larger community is able to participate in the mourning in order to contemplate
their own mortality; ultimately, ritualised mourning enables the bereaved to
`distantiate and … master the emotions involved', thereby avoiding the catalepsy
or psychic dissolution that ordinarily results from violent grief.28 As such,
funeral contracts are grounded in the emotional health and mental well-being
of living relatives. Leavitt observes that `funeral serves primarily as a viaduct
conducting sympathy, good will, and prestige towards the leading mourners.
These emotional outpourings are the real objects of the agreement between
the survivors and the funeral director'.29 Similarly, O'Rourke and colleagues
opine that funeral services aim to maintain social order, facilitate beliefs in
spirit and afterlife, assist the process of grieving, and provide opportunities for
the expression of emotional connection, love and respect for the deceased.30
What all this means is that funerary rituals are not only, as Reeves suggests,
psychotherapeutic31 but, as St Augustine recognised in the fifth century, funerary
25
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rituals also provide comfort to the living rather than the dead.32 Thus, Harrison
observes that the `primary purpose of ritual lament is not to honor the dead, nor to
mechanically discharge emotion, but to master grief by submitting its potentially
destructive impulse to objective symbolization'.33 Funerals are, however, equally
important for the dead. Harrison, for instance, observes that `so much of
the traditional mourning ceremony works to appease the dead, to secure their
goodwill, as it were, so that they might go gently, without rage or reluctance, into
that good night'.34 Similarly, Gittings has shown how funerals respond to the
needs of the dead and dying.35
Gittings illustrates her arguments with wills from medieval England in
which testators painstakingly took time to prepare and make elaborate, and
often expensive, arrangements for their funerals and burial. A significant part
of those arrangements consisted of charitable bequests for the celebration of
requiem masses in honour of, and for the repose of the soul of, the dead.
Eschatologically, therefore, testators deployed funerals to `mitigate the fear of
death'36 and, through requiem masses, expressed their hope for a shorter stay
in purgatory pending their translation to heaven. Not uncommonly, testators
specify funeral grandeur in order to highlight the social status and material wealth
that they enjoyed during their lifetime.37 Funeral grandeur could also be a means
of constructing the posthumous identity and memorialisation of the dead38 as
what Schneidman calls a `post-self'.39 Jessica Mitford, however, made a blistering
attack on ostentatious funerals, condemning the aggressive commercialism of
undertakers and observing that the grandeur of most modern American funeral
ceremonies bordered on corpse worship.40
While these criticisms might generally be valid, Gittings has observed that
they do not accord sufficient weight to the fundamental social and religious issues
that underpin most funeral rituals.41 Thus, contrary to the view expressed by
32
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St Augustine, funerals are important both for the dead and for the survivors,
which raises interesting problems in cases where the deceased and survivors had
different expectations for burial. Whose interests should prevail: the deceased's
interest in their posthumous identity and memorialisation; or the survivors'
interest in obtaining psychological relief through a ritualised mourning of their
own choosing? While this sort of situation calls for a balancing of the various
interests involved in a particular case, it is suggested that the law might wish
to accord priority to the wishes of the deceased, whenever possible, because of
the importance of the deceased's posthumous autonomy in comparison to the
interests of survivors.
Theoretically, therefore, a person's burial instructions could be prioritised,
recognised and protected as persisting critical interests `that survive their death,
and hence there are some senses in which an individual's interests are still
in play post mortem'.42 Interestingly, Harris recognises persisting or critical
post-mortem interests, although he generally favours a situation where the dead
enjoy no legal rights to their body or parts of it. Of course, what Harris had
in mind was a legal approach that would facilitate the supply of transplantable
organs; thus, he was not opposed to the conscription of cadaveric organs for
the purpose of transplantation.43 A person's interest in the distribution of their
property after their death provides a quintessential example of persisting or
critical post-mortem interest, and this type of persisting interest is recognised by
law through the statutes on wills. However, a person's interest in the time, place
and manner of their burial is no less important than the testamentary distribution
of their property and, thus, qualifies as a persisting or critical interest. Harris
identifies reciprocity as the moral criterion of persisting or critical interests; for
instance, we enforce the lawful testamentary bequests and devices of the dead
in the hope and confidence that, after our death, our own wishes would be
respected and enforced by the living.44 Arguably, reciprocity equally underpins
the enforcement of a dead person's lawful burial wishes. If, therefore, we fail to
honour the burial wishes of the dead, we take the risk that, after our death, the
living would thwart our own solemn burial directions.
Harris, however, argues that persisting or critical interests, while potentially
able to survive a person's death, are much weaker or less important than the
interests of the living; in other words, persisting or critical interests must yield
42
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to the exigencies and dictates of public interest. As persisting or critical interests,
however, burial wishes are not susceptible to the limitation identified by Harris,
because they hardly engage important or overriding public interests, except
where issues relating to organ donation and procurement might be involved. For
instance, Williams-type cases do not raise public interest issues as they involve
straightforward problems of choice between the burial wishes of the deceased
and the mortuary decision of the executor.45 Absent public interest, therefore,
nothing stands in the way of protecting burial wishes as persisting or critical
interests.
Similarly, Sperling identifies four categories of interests—pre-birth interests,
life-interests, after-life interests, and far-lifelong interests—and observes that the
last two types of interests have the potential to survive a dead person.46 He
opines that the deceased could be harmed posthumously by actions that thwart
their after-life interests and far-lifelong interests; thus, he argues that certain
posthumous interests should be protected as legal rights, such as interests that
`accord with some significant moral attributes characterizing the dead'.47 Of
course, a significant problem in the analysis of posthumous interests, such as
those expressed in burial directions, is the difficulty of locating the subject of
such interests since, in the case of burial wishes, the person is already dead by
the time the question of enforcement arises.48 In other words, if the thwarting of
burial wishes constitutes a posthumous harm, who is harmed? Is it the deceased,
who is no longer a person? Price suggests a proprietary solution to this problem,
under which a corpse represents the `property of the ante-mortem person and
thus subject to that individual's power of choice and right of control'.49 In
other words, the thwarting of a burial direction harms the ante-mortem person.50
Sperling, however, doubts a solution based on the ante-mortem person because
of the difficult problems of retroactivity and the determination of the moment
of harm.51 He observes that the debate on the subject of posthumous harm is
45
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exacerbated by the binary construction of existence into persons or things, such
that, since a corpse is not a person, it can only be a thing and cannot therefore
be the subject of harm.52 To overcome this problem, Sperling conceptualises
an abstract, non-material and persistently existent entity which he identifies as
the Human Subject, to serve as a third category beside things and persons for
the analysis of existence.53 Sperling's Human Subject is coterminous with the
person when the latter is alive; however, the Human Subject continues to exist
after the person's death and, more interestingly, continues `to hold certain human
interests important to that person'.54 Thus, Sperling's analysis suggests that where
a burial direction is thwarted, the interests of the deceased, now held for them
by the Human Subject, would be harmed. Sperling observes that although a
person might be dead, they nonetheless continue to exist symbolically in the
minds, thoughts and language of other existing creatures; thus, he argues that the
law should acknowledge and recognise an interest in `one's symbolic existence'.55
Sperling's concept of symbolic existence after death implies that the dead could
be harmed posthumously by actions that frustrate their burial directions.
More specifically, Sperling argues that a person's interest in determining
the disposal of their body after death could be justified on the basis of a view
of autonomy that `emphasizes the integrity of the autonomous person'.56 An
integrity account of autonomy enables a person to express their own character
and values and allows them to shape their own lives according to their distinctive
personality.57 Thus, Sperling observes that if the `person's prior wishes accord
to and are continuous with the person's overall character and values, there
is no justification in arguing that this person, although dead, does not enjoy
autonomy'.58 He also suggests that burial directions could be justified on the basis
of the deceased's `prospective autonomy with regard to the manner in which we
wish to die or be considered dead because it is a person's effort to shape, and
interest in shaping, other people's posthumous recollections of her character and
values'.59 Thus, while Sperling's conception of the Human Subject might not be
generally accepted, his analysis of posthumous interests provides support for the
52
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existence of posthumous autonomy, and the need for its protection through the
enforcement of burial wishes in appropriate circumstances.
In the same vein, Conway has argued that showing respect for the autonomous choice of an individual should provide a firm basis for giving legal
effect to burial directions.60 Anticipating Harris' argument that the dead have
no autonomy and thus no posthumous interests in their remains sufficient to
override the public interest in harvesting and using parts of cadavers for medically necessary purposes (such as organ transplantation) and research,61 Conway argues that posthumous autonomy or rights (enabling individuals to make
autonomous decisions that relate to the dead body) do actually exist and have
been recognised in areas such as posthumous reproduction, organ donation and
advance directives.62 Thus Conway argues that, just as law gives posthumous
effect to an individual's decisions in the three areas identified above, `burial instructions should be upheld as an extension of an individual's autonomy'.63 In
essence, therefore, it is suggested that the notion of extended autonomy provides
a strong basis for protecting and upholding burial directions in appropriate circumstances.
In sum, the analysis above suggests that burial wishes and funerals provide
authentic media for expressing the social, personal and religious identities of
both the dead and their survivors. Thus, the right to determine the time,
place and manner of burial was, and largely remains, an important power of
enormous social and legal significance. Against this background, the analysis
below examines the control of burial rights by the deceased's executor.

3

Control of burial and cremation by the executor

Under the common law of England and Wales, it is generally accepted that
the paramount right to control the funeral and burial of a person who died
testate belongs to the executor.64 Even before the will is admitted to probate,
an executor is entitled to take possession of the deceased's body for burial.65
Space does not permit a detailed analysis of the legislative, substantive and
60
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procedural frameworks for burial and cremation, which are covered in full in
Jervis on Coroners,66 but it should be observed that the major statutes on burial and
cremation do not engage directly with issues relating to the legal effects of burial
wishes.67 Regulation 15(1)(a) of the Cremation (England and Wales) Regulations
2008 provides the statutory underpinning of the executor's authority and power
over mortuary decisions:68 it states that `an application for cremation must be
made to the cremation authority by (a) an executor of the deceased person'.69
Where the deceased died intestate, but owned some property, the person appointed as an administrator of the deceased's estate is entitled to take possession and custody of the deceased for burial.70 In a situation of urgency, before
the appointment of an administrator, the person ordinarily entitled to a grant of
letters of administration is given custody of the deceased for burial;71 however,
this is only a convenient and practical rule.72 In Holtham v Arnold, for instance,
Hoffmann J held that the deceased's estranged wife, rather than the claimant with
whom the deceased had cohabited for the last two years of his life, was entitled to
control the funeral and burial of the deceased because `the person lawfully entitled
to administration has the duty to conduct the funeral'.73 In other words, in the
case of testacy, the executors, rather than the deceased or the deceased's surviving
spouse or civil partner, parents or children, are entitled to determine the time,
place and manner of burial.74 However, in the case of intestacy, the deceased's
surviving spouse or civil partner, children, parents, siblings of the whole blood,
siblings of the half blood, grandparents, uncles and aunts of the whole blood, and
66
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uncles and aunts of the half-blood (ranked in that order) are legally designated as
the deceased's next of kin for the purpose of the law of succession under r 22 of
the Non Contentious Probate Rules 1987.75 The next of kin of the highest rank
(for instance, the surviving spouse or civil partner) can be appointed as the administrator of the estate of the deceased and thus is able to determine the manner and
form of burial. As Cranston J observed generally in Burrows v HM Coroner for Preston, the executors `have the right to determine the mode and place of disposal of
the body, even where other members of the family object. The personal representative's claims to the body oust other Claimants'.76 Cranston J however observed
that it is no longer good law that the views of the deceased could be ignored.77
That general common law rule had been declared in Williams v Williams78 and
had been accepted in the comparable jurisdictions of Australia79 and Canada.80
Although Vinelot J observed in Grandison v Nembhard that the rigour of the rule
in Williams was such that the `court had no power in any circumstances to interfere',81 the courts appear to have power to override the priority of the executor
under section 116 of the Supreme Court Act 1981 (now the Senior Courts Act 1981).
In Holtham v Arnold, Hoffmann J observed that section 116 of the 1981 Act `is not
really adapted to dealing with the sort of question [control of burial rights] which
is raised in this case';82 however, the detailed analysis of Burrows and Buchanan
below suggests otherwise.83

3.1 The litigation in Williams
In Williams, the testator Mr Henry Crookenden directed in his will that, three
days after his death, his body should be given to Miss Eliza Williams for a purpose which he had already communicated to her.84 In a separate letter to Miss
Williams, Mr Crookenden provided detailed instructions for his cremation. At
the death of Mr Crookenden, and against Miss Williams' protest, the surviving
75
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widow and her children, with the consent of the executor, buried him in the unconsecrated part of Brompton Cemetery. Three years later, Miss Williams deceptively obtained a licence from the Home Secretary authorising the exhumation
and re-burial of Mr Crookenden in consecrated ground at Manafan in Montgomeryshire. Miss Williams' real intention in applying for the licence was to take
custody of Mr Crookenden's body and convey it to Italy for cremation; the ashes
were then returned to Wales and buried at Manafan.85 Miss Williams presented
the executors with a bill for the costs of this exercise, which they refused to honour, whereupon Miss Williams commenced judicial proceedings.
Kay J thought that the case raised the question of who, as between Miss
Williams and the executors, was entitled to the possession of Mr Crookenden's
body for burial or cremation. He observed that `there can be no property in the
dead body of a human being',86 and that `after the death of a man, his executors
have a right to the custody and possession of his body (although they have no
property in it) until it is properly buried'.87 Finding no property interests in a
dead human body, Kay J concluded that Mr Crookenden lacked the power to
make a testamentary bequest of his own body:
[T]he direction in this codicil to the executors to deliver over the
body to Miss Williams, who is not one of the executors, is a direction
which, in point of law, could not be enforced, and was void. She had
no right of property in the body under that direction, nor could she
enforce the delivery of the body by the executors.88
Kay J's property analysis, while interesting, hardly captured the crux of the
claimant's argument. Simply put, the claimant's case was that she desired
to enforce (and had enforced) Mr Crookenden's burial wishes. The claimant
accepted this as a moral obligation on her part, the satisfaction of which depended
on her ability to obtain lawful possession of Mr Crookenden's body. Thus, the
claimant never asserted that she had a right to custody of Mr Crookenden's
body, but that his burial directions were legally enforceable and binding on the
executors, who ought to have complied with the direction or surrendered the
remains of the deceased to the claimant who was willing to comply with Mr
85
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Crookenden's burial direction.89 Kay J neither accepted nor fully considered
this point about the enforceability of burial directions; he rather assumed
that the claimant needed to show a proprietary right in the remains of Mr
Crookenden. Conway, after highlighting the tenuous nature of the jurisprudence
that undergirds the no-property rule expounded by Kay J in Williams, observed
that `in any event, giving effect to the deceased's burial wishes would not require
any explicit recognition of property rights in a dead body, but would simply create
a power to give legally enforceable directions in respect of its fate'.90 Thus, Kay
J's property analysis largely misconceived or undermined the case made by the
claimant, which was most lucidly outlined in her counsel's written argument:
The direction in the codicil is not exactly a legacy, but it has always
been considered that a man can dispose of his own body. If he directs
his executors to bury him in a particular place or way they must do
so. Even if there is no property in a body … a direction as to disposal may
be good.91
Croucher seems to have captured these insights, observing that disputes over
burial hardly engage proprietary questions; for instance, she opines that `rules for
arbitrating claims to the body of the deceased are not about proprietary issues;
not about property at all. They are reflective of an entirely different logic'.92
In the same vein, the claimant's counsel's submission above shows that two
non-proprietary issues were involved in the case. Firstly, a direction for burial is
not a legacy and does not even need to be contained in a will or formal document.
If I give directions regarding the way I should be buried after my death, I should
not be taken as having made a gift of my body to the person authorised to carry
out my instructions in the same way that I might dispose of my possessions in my
will. Secondly, and more importantly, a decedent's burial direction is binding on
the executors, regardless of the executors' entitlement to custody and possession
of the decedent's body. Thus, it was utterly illogical to hold that Mr Crookenden's
burial direction was not binding on his executors because his executors had the
legal custody and possession of Mr Crookenden's body. Accordingly, the critical
89
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question raised in Williams' case, whether or not a burial direction was legally
binding and enforceable, was left almost completely unanswered93 and Williams'
case is therefore not sound authority for the common law rule which accords the
executor a paramount right of burial that overrides the burial wishes or direction
of the deceased.94

3.2

Justifications and rationale of the rule in Williams

It is difficult to ascertain, let alone justify, the rationale of the rule in Williams. If
the rule was meant to ensure the decent disposal of a corpse and the protection
of public health, then it was unnecessary as those objectives had already been
effected by the relevant statutory provisions95 and by the rule in R v Stewart, which
imposes duties of burial on specified persons96 and, in their absence, imposes
(as a default rule) a duty of burial on the occupier of the premises in which the
deceased died.97 Atherton, however, argues that the `underlying logic and ethical
rationale' for the priority given to the executor reflects `an element of extended,
or surrogate, autonomy'; in the sense that, being the deceased's surrogate and
`repository for the deceased's wishes with respect to his or her body', the executor
is entitled to control the deceased's burial.98 Atherton's justificatory analysis
based on surrogate autonomy sits oddly with the right of the executor to disregard
the burial wishes of the deceased, as demonstrated by Williams and the Australian
case of Milanka Sullivan v Public Trustee.99
Arguably, a better justification for Williams is that it avoids, or furnishes a
framework for resolving, intra-familial conflicts that often arise when family
members disagree on the time, place and manner of burying a deceased relative.
Thus, by selecting the executor (or other specified persons) as the legally
designated person to control the disposal of a corpse, the rule in Williams avoids,
or fairly easily resolves, intra-familial mortuary conflicts. Conway anticipates
93
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the merits of this sort of explanatory framework.100 Accordingly, under the
hierarchical structure of burial rights derived from the common law, the rule in
Williams, as we have seen, accords priority to the executor in the case of testacy
and, in the case of intestacy, the right (or, actually, the duty) of burial belongs
to the administrator, or the person lawfully entitled to administration.101 Also,
the burial rights of natural parents are prioritised over those of foster parents,102
and the burial rights of adoptive parents take precedence over those of natural
parents.103 While potentially helpful in resolving family disputes over the exercise
of burial rights, the rule in Williams was not enunciated against the backdrop of
intra-familial mortuary disputes. Moreover, the rule in Williams is not able to
resolve family conflicts where the parties are equally ranked in the exercise of
burial rights, such as conflicting claims between two executors of the deceased, or
between a father and mother over the posthumous fate of their deceased child.104
In relation to disputes among equally ranked family members, Freckelton, for
instance, observes that `vesting the entitlement in an executor, an administrator
or a person likely to be entitled to be the administrator has proved of little help'.105
Although Conway suggests that courts are guided by pragmatism in such cases,106
Freckelton observes that focusing upon the `practicalities' and giving `due regard
to the need for expeditious burial with proper respect and decency' had not
`advance[d] the decision-making far'.107
It might be argued that the common law rule in Williams vests paramount
possession of a corpse for burial in an executor in order to prevent the sort
of situation that arose in R v Fox108 and R v Scott,109 whereby creditors could
arrest the body of a deceased debtor for debts owned.110 However, with the
condemnation of cadaveric detention in Jones v Ashburnham as a practice `contrary
to every principle of law and moral feeling', such a rationale has since become
100
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anachronistic.111

4

Legal recognition and enforcement of burial
wishes

The following analysis shows that, even before the more recent and important
cases of Burrows and Buchanan (examined below) and contrary to the suggestion
in Williams that burial directions were irrelevant, the court had indeed recognised
burial wishes in certain circumstances, such as liability for funeral payments. The
protection of burial wishes in appropriate circumstances might be analogised to
some areas where the law currently protects posthumous interests. For instance,
the law recognises and enforces the wishes of a dead person concerning the
distribution of their property;112 similarly, a person's decision concerning the
post-mortem donation of their body or parts of their body for transplantation
or medical education is enforced by law.113 Whenever possible, therefore, the
law might wish to grant similar protection to a burial direction, which from an
individual's personal point of view might be as important as organ donation and
testamentary bequests. Thus, Brazier observes that without such protections for
burial directions, a person might be `rendered defenceless in death' and that `[l]aws
which enable me by Will to determine the fate of my material goods, but not my
own remains, need to be revisited'.114
The non-recognition of a decedent's burial wishes creates a number of
temporal and transcendental difficulties. Take, for instance, a religious person
who believes in reincarnation and regards the burial of the dead body intact
as the prerequisite for a flourishing afterlife; if this person's executor was to
cremate the body instead of burying it, their spiritual expectation would have
been defeated.115 Similarly, a routine disregard for the burial wishes of the dead
111
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is likely to motivate the living to make elaborate and expensive arrangements to
ensure compliance (after their death) with their burial directions. For instance,
a person might bequeath a legacy to a family member or another person on the
condition that the recipient comply with the testator's burial directions.116 It is
unlikely that the common law intended to engender these awkward situations.
McGuinness and Brazier have argued that it is important to respect the wishes of
the dead because the living have an interest in what happens to them after their
death.117 Thus, the way the dead are treated affects the way we live our lives.
In the eighteenth-century case of Stag v Punter,118 the court allowed the
executors more money for funeral expenses than was ordinarily the practice
in the case of insolvent estates; the reason was that the deceased had given a
burial direction that entailed more financial outlay. As the court observed: `I am
of opinion that sixty pounds (rather than £10) is not too much for the funeral
expense, especially as the testator had directed his corps (sic) should be buried
at a church thirty miles from the place of his death'.119 In the context of liability
for funeral payments, therefore, the court held that the executors' compliance
with the deceased's burial direction was a relevant consideration. Ambrose v
Kerrison is another interesting case where compliance with the deceased's burial
direction was an important consideration in determining the defendant's liability
for funeral payments.120 Ambrose established the anachronistic common law rule
that a husband was bound to bury the corpse of his wife and, therefore, was
liable for her funeral expenses, even if his wife was separated from him before
her death.121 However, Ambrose is more interesting for the way in which the
court treated the effect of burial directions on the then duty of a husband to
bury his wife. In Ambrose, the husband and wife had been married in 1820,
but had separated soon afterwards. Mrs Kerrison (the wife) had lived alone at
Kelvedon, Essex but had then moved to Camberwell where she died in 1850. Gale,
Mrs Kerrison's friend, learned about her death and, on searching Mrs Kerrison's
house, found that she `had expressed a desire to be placed in the family-vault at
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Kelvedon'.122 Without locating Mr Kerrison, Gale contacted a distant relative of
Mrs Kerrison's who organised and paid for Mrs Kerrison's burial at Kelvedon.
The relative then sought to recover the burial expenses from Mr Kerrison. Mr
Kerrison argued that he was only obliged to pay about half of the total sum
sought, being what the funeral expenses would have been had the burial taken
place in Camberwell—that is, excluding the money spent in the transportation
of Mrs Kerrison's corpse to Kelvedon. Thus, he argued that he was not liable
for the additional burial expenses entailed by compliance with Mrs Kerrison's
burial wishes. Parke B observed that `her wishes as to the place of interment
were reasonable wishes, and might be properly complied with'.123 On appeal,
however, Mr Kerrison's counsel appears to have conceded the reasonableness of
Mrs Kerrison's burial wishes and focused, instead, on a different contention, to
the effect that a husband was not liable for the funeral expenses of his separated
wife. That argument was equally dismissed by the Court of Appeal, which
concluded that there was no need to `discuss the propriety of incurring the
expense of removing the deceased to Kelvedon for interment'.124 Thus, the court
sanctioned the payment of expenses reasonably incurred as a result of following
the deceased's wishes, indicating that burial directions could be relevant in certain
circumstances.
Unlike the cases above, Buchanan v Milton is one of the few cases where the
legal effects of a burial direction were specifically considered.125 In Buchanan, the
applicant, an Aboriginal Australian, was the deceased's birth mother and applied
to have the mother of the deceased's daughter displaced as administrator of the
estate of the deceased solely in relation to the issue of burial. The application was
brought on the basis of section 116 of the (then) Supreme Court Act 1981:
(1) If by reason of any special circumstances it appears to the High
Court to be necessary or expedient to appoint as administrator some
person other than the person who, but for this section, would in
accordance with probate rules have been entitled to the grant, the
court may in its discretion appoint as administrator such person as
it thinks expedient.
The deceased had been born in Australia, was put up for adoption when he
was four days old and, two years later, was adopted by an English couple who
122
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were then resident in Australia but subsequently returned with the deceased to
live in England. The deceased died in a road accident at the age of twenty-six,
being survived by his infant daughter. A dispute arose between the deceased's
adoptive mother, who wanted to bury the deceased in England, and his birth
mother, who wanted to bury him in Australia. Hale J identified six special
circumstances that were relevant: the circumstances of the deceased's adoption;
the deceased's Aboriginal heritage; the initial agreement for the disposal of the
deceased; the interest of the deceased's daughter; the interests of the deceased's
Australian family; and the deceased's wishes. Hale J held that, under the above
circumstances, the displacement sought under section 116 of the Supreme Court
Act 1981 was not necessary because `arrangements for the disposal of the remains
had already been made before the applicant came on the scene'.126 Hale J then
considered whether it was expedient to grant the application in view of the views
of the birth family, the views of the adoptive family, the interests of the deceased's
daughter, and the wishes of the deceased. After balancing these factors, Hale J
concluded that it was not `expedient to displace the persons ordinarily entitled to
the grant of letters of administration of the estate'.127 As regards the deceased's
wishes in particular, Hale J observed that it was not `argued on behalf of the
applicant that the deceased would have wished his remains to be returned to
Australia. There is no evidence to suggest that he would'.128 Thus, Buchanan
begins the articulation of a framework of burial rights that involves a balancing
of competing interests, including the burial wishes of a decedent. It highlights
the relevance of the deceased's burial direction as a significant factor in the
application of section 116 of the Senior Courts Act.
However, the most telling erosion of the authority of Williams is the recent
decision of Cranston J in Burrows v HM Coroner for Preston.129 In Burrows, the
deceased's uncle and the deceased's natural mother could not agree on his final
resting place. The uncle had lived with the deceased for the last eight years
of the deceased's life and wanted his nephew to be cremated according to the
wishes he had expressed in life. However, the deceased's mother wished him to be
buried. She was entitled to administration under r 22(1)(c) of the Non Contentious
Probate Rules 1987 and was therefore entitled to control the funeral arrangements
126
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and disposal of the deceased. The deceased's uncle brought an application under
section 116 of the Senior Courts Act, seeking to displace the deceased's mother
as an administrator in relation to the disposal of the deceased. Cranston J began
his judgment by considering the common law principle stated in Williams in the
light of the European Convention on Human Rights (ECHR); he observed that
the impact of the ECHR had not been `considered by the domestic authorities' in
relation to burial conflicts.130 Cranston J observed that while Articles 8 and 9 of
the ECHR might be relevant to burial conflicts, Article 8 was the more relevant
for the decision in Burrows.
After a review of some of the relevant jurisprudence on Article 8, which
attached importance to the wishes of the deceased in relation to their disposal,
Cranston J observed: `[o]ne thing is clear, that in as much as our domestic law
says that the views of a deceased person can be ignored it is no longer good
law. That rule of common law can be traced back to Williams v Williams, where
it was said that directions given by a deceased as to the disposal of his body
were not enforceable as a matter of law'. Cranston J observed that this change
of legal policy was dictated by the ECHR and the jurisprudence of the European
Court of Human Rights, under which the `views of a deceased person as to
funeral arrangements and the disposal of his or her body must be taken into
account'.131 However, Cranston J observed that the Strasbourg jurisprudence,
which demands that the views of the deceased should be taken into account in
relation to burial conflicts, is `easily accommodated within domestic law: in this
type of case a person's wishes can be regarded as a special circumstance in terms
of s 116 of the Act'.132 The earlier analysis of Buchanan, under which the burial
wishes of the deceased were regarded as a relevant consideration for the purpose
of section 116 of the (then) Supreme Court Act, justifies Cranston J's observation
that domestic law has incorporated Strasbourg's jurisprudence according respect
to burial directions.
Furthermore, Cranston J observed that apart from the wishes of the deceased,
the claims of other family members in relation to the disposal of the deceased
might be engaged by Article 8(1) of the Convention: [t]here may be, for example,
as there was in this case, the family life that Liam [the deceased] enjoyed with
the Burrows family on the one hand and his family life with his mother, Mrs
McManus on the other hand'.133 Thus, he observed that `there is no doubt that
130
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those in Mr Burrow's position can invoke art 8.1'.134 Such a conflict of rights
under Article 8 would require the court to consider the `comparative importance
of the different rights being claimed, and to balance those competing rights
so as to minimise the interference with each to the least possible extent'.135
Accordingly, Cranston J identified five special circumstances relevant for the
claimant's application under section 116 of the Act:136 the long-time addiction of
the deceased's mother to heroin; the deceased's clear wishes that he wanted to be
cremated; the intention of the deceased's mother to bury the deceased (contrary
to the deceased's wishes); the deceased's relationship with his uncle's family; and
the interest in burying or cremating the deceased in the St Helen's area where he
had spent the last eight years of his life. Cranston J concluded that these special
circumstances `all point in the direction of varying the priority given to the natural
mother…and therefore giving the right to the Burrows to take Liam's body and
to arrange the funeral',137 and that, given the deceased mother's addiction and
inability to assume responsibility for the funeral, `it is necessary for the natural
mother's rights to be displaced'.138 Thus, Burrows has made it clear that the law
requires the wishes of the deceased to be considered in matters relating to their
disposal.
Since burial wishes are just one of the competing factors to be considered
in a particular case, whether or not they should prevail must depend on the
circumstances of each case and the nature and strength of other competing
interests; this calls for a balancing exercise by the judge. Such a conflict might
arise where family members are opposed to the deceased's burial wishes. For
example, the deceased might have directed that he wanted to be cremated, but
his parents, who qualify as next of kin, are opposed to cremation for religious
reasons: whose view should prevail? Of course, this sort of problem arose
in Burrows, where the deceased's wish to be cremated, although supported by
his uncle, was contrary to the mother's wish to bury the deceased. Cranston J
observed that the views of the deceased and the uncle (on the one hand) and the
deceased's mother (on the other hand), although in conflict, were all protected
under Article 8 of the ECHR. Cranston J observed that such cases require an
analysis of the comparative importance of the different rights involved, and the
balancing of such competing rights to minimise a conflict. It is suggested that
134
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such comparative assessments and balancing of competing interests should be
resolved in favour of the deceased's burial wishes in three circumstances.
First, consider a case where the deceased died testate and left a burial
direction which the executor is willing to enforce but, for religious or cultural
reasons, the deceased's burial direction is not acceptable to the deceased's family
members who plan an alternative burial arrangement for the deceased. `Family
members' should be construed in a wide sense to recognise the fragmented nature
of modern familial relationships. For instance, the Civil Partnership Act 2004
recognises that a civil partner ranks as one of the closest family members of
the deceased. Arguably, the deceased's family members should also include a
cohabiting partner, long-term boyfriend or girlfriend and stepchildren,139 yet
succession law (as noted above) does not recognise this latter category of people as
the deceased's legally designated next of kin. Unfortunately, the deceased's legally
designated next of kin may not `truly reflect the relationship which the deceased
enjoyed while alive, and may not correspond with the deceased's subjective
understanding of who represents his or her family'.140 In balancing the competing
interests of the deceased and those of the family members as highlighted above,
it is suggested that the court should give primacy to the burial wishes of the
deceased which the executor is willing to enforce; such an outcome reinforces
the (extended) autonomy of the deceased and the deceased's critical or persisting
interests, as well as giving effect to the executor's paramount right of burial under
the common law. Although the interests of the deceased's family members are
also important, they should take a secondary position to the interests of the
deceased for the reasons already highlighted.
Second, there might be cases where the deceased died testate and left a
burial direction which the executor is unwilling to enforce although the surviving
spouse or civil partner and other close family members of the deceased are
willing to comply with the deceased's burial direction. Should the executor's
contrary plan for burial prevail over that of the deceased, which is supported
by the deceased's close family members? Under the rule in Williams, the burial
arrangements made by the executor would prevail over the burial direction of the
deceased, even if the deceased's burial direction is supported by the deceased's
close family members; however, such an approach potentially conflicts with
the rights of the deceased and the deceased's family members which, in certain
139
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circumstances, might be protected under Articles 8 and 9 of the ECHR. In
balancing the competing interests of the deceased and family members against
the right of the executor, it is suggested that a court should give priority to the
deceased's burial wishes (supported by family members) for the reason that burial
and funerals vindicate the extended autonomy and posthumous identity of the
deceased, as well as providing comfort and psychotherapeutic relief to survivors,
rather than the executor (at least, to the extent that the executor is a non-family
member). In such cases, there is no logical purpose to be served by giving the
executor's claim an overriding status.
Third, and finally, there might be cases where the deceased died intestate
and left a burial direction to which the surviving spouse or civil partner, or
other family members, are opposed—in other words, the deceased's burial wishes,
standing alone (without the support of an executor), conflict with those of close
family members. How would the court balance such competing interests? Under
the common law, the interests of the surviving spouse or civil partner or the
highest-ranking next of kin would prevail. However, fidelity to the deceased's
extended autonomy as expressed in their burial wishes means that a court should
prioritise the deceased's burial wishes in such circumstances whenever possible;
the interests of the deceased's family members should rank second to the interests
of the deceased in the posthumous fate of their remains. Who then would carry
out the deceased's burial direction? Of course, it is absurd to expect or compel
close family members to carry out a burial direction to which they are opposed; in
order to deal with a practical problem of this sort, the court should grant standing
to any member of the deceased's family (close or distant) or even a third party
who is willing to comply with the deceased's burial direction.141 Otherwise, the
balance would be resolved in favour of the wishes of the deceased's family.

5

Burial directions and the Human Rights Act

The framework of the Human Rights Act 1998, which incorporates Articles 8
and 9 of the ECHR, is certainly relevant to the analysis of burial conflicts with
a vertical dimension, such as those in Burrows and Ghai (below) because section
6(1) of the Human Rights Act makes the Convention binding against public
141
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authorities. It is doubtful that the human rights framework is applicable to burial
disputes in horizontal cases, such as Buchanan, although it is possible that indirect
horizontal effects could be achieved through the duty imposed on the courts as
a public authority under sections 3 and 6 of the Human Rights Act.142 Thus the
analysis below, highlighting the potential role of the Human Rights Act in the
resolution of burial disputes, assumes a context in which a public authority is
involved.
Even within the limited sphere of operation of the Human Rights Act in
relation to burial conflicts and burial directions, some complex and difficult
issues still arise. For instance, are burial wishes (or directions) entitled to
posthumous protection under the Human Rights Act? Davies and Naffine have
argued, persuasively, that a person's legal personality or personhood transcends
their biological death, through the instrumentality of a will.143 Legal orthodoxy,
however, stipulates that human rights are personal to living human beings and,
therefore, expire upon the bearer's death.144 In that sense, a burial direction
would not be enforceable as a human right after the person's death, for the simple
reason that the deceased has ceased to be a human being145 and, as such, is not
a subject with rights, much less human rights. In Jones v United Kingdom,146 for
instance, the applicant argued that the refusal of a burial authority to allow him
to place a memorial incorporating a photograph on his daughter's grave violated
his right under Article 8 of the ECHR. The European Court of Human Rights
observed that `the exercise of Article 8 rights of family and private life pertain,
predominantly, to relationships between living human beings',147 and that while
Article 8 might extend to certain situations after death, such as the right to attend
a deceased relative's funeral, `there is no right as such to obtain any particular
mode of funeral or attendant burial features'.148 More recently, in Ibuna v Arroyo,
the claimant (the deceased's partner), supported by the deceased's daughter and
executrix, planned to bury the deceased (a Filipino Congressman who had died
in London) in accordance with the deceased's wishes but contrary to the burial
142
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arrangements made by the deceased's estranged wife.149 Peter Smith J accepted
that, in determining the person with the right to control the disposal of the
deceased, the court should identify and balance the various competing interests
of the parties, including the wishes of the deceased Congressman, as stipulated in
Buchanan and Burrows. However, unlike Cranston J in Burrows, Peter Smith J held
that the deceased's burial wishes were not entitled to the reinforcement of human
rights protection because he had `some difficulty in a post-mortem application
of human rights in relation to a body as if it has some independent right to be
heard which is in effect what Cranston J is saying'.150 Thus, Peter Smith J was
sympathetic to the traditional principle that human rights expire upon death and
that `there is no room further for any application of any human rights concepts
to protect the right of the body to speak from death as it were'.151
In two ways, however, a person's burial wishes could be given legal effect
in their lifetime under the Human Rights Act.152 First, it is arguable that burial
wishes are protectable privacy interests under Article 8.153 For instance, in
Ghai,154 Ghai wished that, consistent with his orthodox Hindu belief system, his
body should be cremated on an open-air funeral pyre and, for that purpose, he
sought a pledge of land from the defendant Council, which would be dedicated to
Hindu-type cremations. The Council refused to grant Ghai's request, arguing that
open-air funeral pyres were prohibited under the Cremation Act of 1902 and the
Cremation (England and Wales) Regulations 2008. Consequently, Ghai brought
an application for a judicial review of the Council's decision. Before Cranston
J, at first instance, Ghai argued that the prohibition of open-air funeral pyres
under the Cremation Act and its regulations violated his rights under Articles 8
and 9 of the ECHR. Cranston J observed that `in some circumstances the respect
accorded to private (and indeed family life) in Article 8 can extend to aspects of
funeral arrangements. That is because they are so closely related to a person's
physical, psychological or familial identity'.155 While Cranston J accepted that
149
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`Article 8 is capable of being engaged because the claimant is prevented from
choosing during his lifetime the manner of his funeral to avoid a bad death,'156 he
concluded that Article 8 was not engaged in this instance because open-air funeral
pyres involved the performance of a public activity outside the realms of privacy
protection.157 Similarly, although Cranston J held that Ghai's Article 9 rights were
engaged, he concluded that any interference with those rights was justified under
Article 9(2).158 On appeal, however, Ghai produced further evidence upon which
he argued that, instead of open-air funeral pyres, the law permits cremations done
within any enclosed structure that qualifies as a `building' under the Cremation
Act; he also argued that such cremations could be done with traditional fire, under
the glare of sunlight directed to the body during the cremation process. Lord
Neuberger accepted Ghai's revised claims, observing that `Mr Ghai's wishes as to
how, after his death, his remains are to be cremated can be accommodated under
the Act and the Regulations'.159 Thus, the Court of Appeal in Ghai decided the case
under the Cremation Act rather than the Human Rights Act. X v Federal Republic of
Germany also shows that funeral arrangements might be inextricably intertwined
with a living person's identity and privacy.160 In that case, the applicant wished
to be cremated after his death and for his ashes to be scattered on his own land.
He applied to the German authorities for permission for his ashes to be scattered
on his land after his death but the application was rejected. The applicant argued
that this rejection amounted to a violation of his right of privacy under Article 8.
The European Commission on Human Rights `doubted whether or not this right
[Article 8] includes the right of a person to choose the place and determine the
modalities of his burial'.161 However, it held that Article 8 was engaged, reasoning
that while funeral `arrangements are made for a time after life has come to an end,
this does not mean that no issue concerning such arrangements may arise under
Article 8 since persons may feel the need to express their personality by the way
they arrange how they are buried'.162
Second, a burial wish grounded in a religious faith might be protected
as the manifestation of religion or the practice and observance of a religion
156
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under Article 9(1). As we have seen in Ghai, Cranston J accepted that the
claimant's religious belief relating to an open-air funeral pyre cremation was
genuine, serious and held in good faith and, thus, qualified as a manifestation
of religion under Article 9.163 Consequently, he observed that the `1902 Act and
2008 Regulations stifle the claimant's desire to have an open air funeral pyre
[and therefore] constitute an interference with the manifestation of his religious
belief'.164 Nonetheless, the interference was found to be justifiable under Article
9(2) of the ECHR.165 Similarly, a person (while alive) might wish that their organs
should be harvested after their death, for purposes of transplantation, anatomical
dissection or public display; that sort of pre-mortem decision is enforceable
post-mortem under section 3 of the Human Tissue Act 2004.166

6

The position of a surviving spouse or civil
partner

Where the deceased left no burial directions, or where such directions are not
legally or practically enforceable, it is suggested that the law should give primacy
to the right of the surviving spouse or civil partner to make decisions relating to
burial. The law already does this in the case of intestacy, by selecting the surviving
spouse or civil partner as the most favoured person to determine the time, place
and manner of burial under section 46 of the Administration of Estates Act and
rule 22(1) of the Non-Contentious Probate Rules 1987 which designate persons
who qualify as the deceased's next of kin (although for purposes of the law of
succession) and rank them in the following order: surviving husband or wife
(or civil partner); children; parents; siblings; grandparents; and uncles and aunts.
Thus, being entitled to the grant of letters of administration, the surviving spouse
or civil partner would be entitled to determine the time, place and manner of
burying a deceased partner.
Problems might, however, arise where the deceased died testate but the
executor's arrangements for burial conflict with those of the surviving spouse.
Under the rule in Williams, as emphasised in the Commonwealth cases of Hunter
163
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v Hunter and Murdoch v Rhind,167 the wishes of the executor as to burial would
prevail over those of the surviving spouse or civil partner. However, should
such a case of conflict also involve a public authority, the Convention rights of
the surviving spouse or civil partner in relation to bereavement under Articles 8
and 9 might be engaged, meaning that priority might be given to the surviving
spouse or civil partner instead of to the executor's paramount right of burial
under the common law.168 For example, Article 9 protection of the burial right
of a surviving spouse or civil partner was emphasised in Re Crawley Green Road
Cemetery, Luton,169 where a humanist was mistakenly buried in a consecrated
grave after a humanist funeral. The court permitted his exhumation, but only
on the ground that the `court would…be acting unlawfully if it were to act in
a way which is ``incompatible'' with her [the petitioner-widow's] rights under
Article 9'.170 Human rights apart, intuition suggests that, in the absence of burial
instructions from the deceased, decisions regarding funeral and burial should
be made by the surviving spouse or civil partner, the deceased's closest kin.
Statutorily, this sort of intuition is instantiated by section 27(4)(a) of the Human
Tissue Act 2004, which puts the surviving spouse or civil partner at the apex of
the hierarchy of persons entitled to give consent for the use of cadaveric tissues.
Thus, absent the testator's burial directions, the court should more readily accord
priority to the burial arrangements made by the surviving spouse or civil partner
over those made by the executor.

7

Enforcement of burial wishes of the deceased

Should there be a change of legal policy, so that burial wishes become legally
recognisable and directly enforceable, a few practical and legal difficulties relating
to enforcement would need to be addressed. For instance, there is a potential
problem of whether giving full effect to the wishes of a deceased person
might give free rein to, for example, the sort of eighteenth-century grandiosity
highlighted by Gittings in the case of Henry Trigg who devised his house to a
beneficiary on the condition that the beneficiary lay Henry Trigg's remains on
the rafters of the outhouse.171 In a more recent case in the US, a deceased's
request to be buried wearing valuable jewellery was refused by the court on the
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ground that it would encourage grave-robbing.172 In the sort of cases above,
the court might adopt a framework similar to that applicable in the US where a
decedent's burial wishes are upheld unless they are indecent, unlawful or contrary
to public policy.173 There is also the problem of what happens if a testator left
some specific directions for burial but, at the time of death, circumstances have
changed, making it impossible to comply with the testator's burial directions; for
instance, a direction for burial in a particular cemetery that is no longer open.
While there may be several approaches to such cases of impossibility, one solution
might be to treat the burial direction as void, so that the right of burial goes to
the surviving spouse (or civil partner) or, in their absence, to other close family
members of the deceased. Alternatively, the problem resulting from a void burial
direction could be solved by falling back on the hierarchical structure of burial
rights ordained by the common law, which grants the paramount right of burial
to the executor.

8

Conclusion

It is important that, whenever possible, the law should recognise and enforce
lawful burial wishes because they express a person's identity, personality and
fundamental interest in posthumous memorialisation. It is suggested that a
person's wishes regarding their funeral and burial might be grounded in certain
transcendental expectations, and the execution of such wishes might bring some
psychotherapeutic relief to survivors. Thus, social and cultural contexts might
affect the recognition and enforcement of a person's burial wishes. The law
has made some progress in the protection of a decedent's burial direction by
regarding it as one of the special circumstances to be considered under section 116
of the Senior Courts Act and, in cases involving a public authority, such wishes
might attract the protection of the Human Rights Act. Therefore, it is suggested
that the rule in Williams is anachronistic, legally and socially unjustifiable, and
has outlived its usefulness. In the case of burial conflicts, therefore, the law should
accord priority to the burial wishes of the deceased, provided that such wishes are
lawful, reasonable and practicable, and that there is somebody willing to enforce
them; it is suggested that such an approach recognises and protects the deceased's
172
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posthumous autonomy. In the absence of the deceased's burial wishes, priority
should be given to the right of the surviving spouse or civil partner to determine
the time, place and manner of burying the deceased.
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The Effect of War on Law—What
happens to their treaties when
states go to war?
Arnold Pronto*

War is the ultimate game-changer. It leads to a rupture in the relations between
states. This includes, potentially, a disruption of their legal relations as established
in treaties (and may even affect those with third states). This was noted
for example, by the Eritrea-Ethiopia Claims Commission, established to settle
international claims arising from the war between the two states, which pointed
out that `the Parties' bitter international armed conflict [had] fundamentally
changed the nature of their relationship…'.1 Many wars have radically realigned
the underlying bases of treaties to the extent that their original rationale can
no longer be sustained, resulting in their modification or even termination.2
History also provides examples, as recent as the conflicts of the twentieth century,
of states going to war precisely to shrug off the yolk of onerous treaties. For
example, Germany initiated the Second World War ostensibly as a consequence
of the onerous provisions imposed on it by the Versailles Treaty—and in so doing
brought about the demise of the international regime established by that treaty.
Yet, such an outcome (abrogation) has not always been the automatic
consequence of the outbreak of war. Some treaties have continued to apply
during the armed conflict, owing to their purpose as, for example, in the case
of treaties aimed precisely at regulating the conduct of belligerents, such as
the Geneva Conventions of 1949, or guaranteeing the rights of neutrals in
the case of war.3 More recently, this has been extended to include treaties
*
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regulating diplomatic relations.4 Contemporary international law recognises
an intermediate position, whereby treaties between parties to an armed conflict
might be automatically suspended for the duration of the conflict,5 only to be
revived afterwards, even if in a modified form, to reflect the new post-conflict
modus vivendi. For example, the revival of certain pre-war treaties was dealt with
(to varying degrees) in some of the peace treaties negotiated following the two
world wars,6 sometimes in a manner favourable to the victorious powers, as in
the case of the Italian Peace Treaties following the Second World War.7
As a general proposition, states which were previously involved in an armed
conflict do not comprehensively regulate the legal outcome of the conflict, or do
so only in relation to some of their treaties.8 Furthermore, while examples exist
of courts and arbitral tribunals considering the fate of particular treaties in the
wake of a war, they are likewise rare and have, on several occasions, occurred
decades after the end of the conflict. For example, the effect of the Second World
War on several extradition treaties was only determined by an Italian Court in
1970.9 Likewise, the question of the legal effect of the War of 1812 on the Jay
Treaty of 1794 was the subject of consideration by various courts in the United
States of America, including its Supreme Court, well into the twentieth century.10
For many conflicts, the question of the legal effect on the treaties between the
4
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opposing parties has still to be addressed.
Such relative lack of practice has constrained the development of applicable
rules of general international law. As recently as 2008, the law on the subject
was generally considered to be uncertain.11 This is compounded by the fact
that contracting parties hardly ever expressly provide in the treaty for the
possibility of a violent disruption in their relations.12 The vast majority of
treaties registered with the United Nations (at present, numbering in the tens
of thousands) are silent as to the possible legal impact of the outbreak of
armed conflict between the respective parties. Additional complexity arises
from the fact that, in the contemporary international system, treaty relations
between states are often established in a multilateral context. This calls for an
appreciation of the difference between the effect on treaty relations arising under
a multilateral treaty, as opposed to that on the treaty itself. In other words, while
an armed conflict may result in the suspension of treaty relations, arising under
a multilateral convention, between the parties to the conflict, there is no reason
why the armed conflict should equally affect the operation of the treaty between
third states parties to the treaty.13 At the same time, it is conceivable that the
armed conflict could affect the treaty relations, arising under the multilateral
treaty, between the parties to the conflict and third states. The legal position of
third states might likewise be affected in situations of internal armed conflicts
where only one state is engaged in an armed conflict (within its borders).
Contemporary reflection on these and other questions pertaining to the
effect of armed conflicts on treaties has been relatively sparse. This was not
always the case. In the first half of the twentieth century (particularly during
the inter-war period) the legal effects of war was frequently considered.14 This
can be explained, in part, by the fact that, up until the 1920s, the default position
in international law was that the resort to war was prima facie lawful.15 The
11
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role of international law was limited to regulating, and sometimes prohibiting,
certain methods of warfare, as well as to the treatment of combatants and
non-combatants.16
The traditional view, prevailing at the time,17 was that treaties between
warring states were automatically abrogated with the outbreak of war. It was for
the parties to provide for the revival of pre-war treaties by subsequent agreement,
as was done in the peace treaties referred to earlier. This no longer reflects the
received view in international law. As is discussed below, by the middle of the
twentieth century, a more nuanced understanding of the general position arose,
away from a blanket presumption of discontinuity and towards the recognition
that the outbreak of armed conflict does not ipso facto terminate or suspend the
operation of treaties. Whether an armed conflict has such effect will depend on
the nature of the treaty and that of the conflict. This has been the approach taken
by the International Law Commission (ILC) in its recent consideration of the
topic.
Such evolution in the law coincided with a broader shift in the international
legal order, particularly after the Second World War. Most significantly for
the present purposes, the resort to war as an instrument of foreign policy was
declared unlawful by the Kellogg-Briand Pact of 1928,18 and subsequently by
the general prohibition on the resort to armed force enshrined in article 2,
paragraph 4, of the Charter of the United Nations (except in the exercise of
the right to self-defense (article 51)).19 Such general prohibition, together with
the establishment of the collective security system under Chapter VII of the
Charter, had the effect of re-orienting international law into being more directly
concerned with the law of peace,20 even if it continued to regulate some aspects
of warfare, for example, in the context of international humanitarian law. While
key questions concerning the use of force, such as the legal definition and
consequences of aggression, remained to be resolved, these took a backstage to
broader developments in the law pertaining, for example, to the recognition and
elaboration of fundamental international human rights norms.
This shift has been accompanied by a change in the nature of international
16
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law itself. It is increasingly possible to speak of the existence of an international
public law, rooted in multilateralism and placing greater emphasis on communitarian notions and values.21 These include the formal recognition of the class of
legal obligations owed to the international community as a whole (erga omnes)22
in addition to the legal constraints on the actions of states imposed by peremptory norms (jus cogens) of international law.23 To this can be added the elaboration
of structural rules of a secondary nature regulating such issues as validity, breach
and the legal consequences of wrongful acts,24 as well as the emergence of the
phenomenon of increased specialisation in international law. In some contexts,
international law has become more regulatory in nature, as international action is
increasingly taken through (and by) international organisations (including those
dedicated to regional economic integration). Entire international legal frameworks, typically anchored in international organisations, have been developed in
support of transnational, regional and even global interests, such as free trade,
environmental protection, the protection and promotion of human rights, the
protection of intellectual property rights and disarmament.25 It is increasingly
difficult to conceive of states opting-out from such a web of legal norms simply
as a consequence of their involvement in an armed conflict.
Also different from a century ago, international law is increasingly adjudicated.26 A standing international court has been in place (in different guises) for
most of the last nine decades. Today, the International Court of Justice has a full
and diverse docket involving international claims raised by states small and large.
The jurisprudence of the court (and its predecessor) has played a key role in the
solidification of international law as a distinct body of law. More recently, the
number of international courts (typically with specialised jurisdiction) has increased. Furthermore, it is now common for international law rules contained
in treaties to be referred to in transnational private litigation, particularly in the
21
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context of commercial arbitrations.27 Even domestic courts are, in general, more
receptive to international rules today. While there certainly may be room for improvement, in comparison to a time when international law was the province of
diplomats and academics, it is today increasingly possible to view international
law as a transactional discipline. The implication of this is that the question of the
legal consequences of an armed conflict may be increasingly the subject of legal
adjudication, as opposed to political accommodation.
There has also been a change in the nature of armed conflict itself. War
is no longer declared.28 The legal existence of a state of war is now less
a question of the characterisation of specific acts and more that of meeting
thresholds of violence.29 While the classical inter-state conflict is not entirely
a thing of the past, it is no longer the most common form of armed conflict.30
Non-international armed conflict—that is, conflict within a state as opposed
to between states, and sometimes not even involving forces representing the
state—is more prevalent today.31 This calls into question the relevance of existing
international rules, since much of the practice of states and legal doctrine from
which they are drawn is based on the traditional model of inter-state conflict.
Contrary to the traditional view of war breaking out at a certain point in time, a
conflict may exist de facto long before the international legal definition of armed
conflict is satisfied. Traditional notions of armed conflict are further challenged
by the concepts of `asymmetric warfare' and the `global war on terror'.32 To the
extent that it is admitted that all such types of armed conflicts also affect treaties,
their existence may potentially have a destabilising effect on the legal relations
between states. It is against the background of such developments in the law and
in the factual context of armed conflict that contemporary efforts to develop rules
on the effects of armed conflicts on treaties are to be understood.
In the post-war period, the question of the effect of armed conflict on treaties
27
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was first considered, albeit tangentially, during the process of the elaboration
of the law of treaties. However, the states participating in the 1968-69 Vienna
Conference declined to deal comprehensively with the issue, preferring instead
to reserve, in a saving clause in what became article 75 of the VCLT, the legal
position so as not to `prejudge any question that may arise in regard to a treaty
from…the outbreak of hostilities between States'. The topic was revisited two
decades later (in a private context) by the Institute of International Law, which
adopted an influential resolution in 1985.33 In 2004, the ILC turned its attention
to the topic. This was relatively familiar territory since it had developed the
preparatory text on the law of treaties, which served as the basis of negotiation at
the Vienna Conference. A first reading of a set of draft articles on the effects of
armed conflicts on treaties was completed in 2008 on the basis of the proposals of
the first Special Rapporteur, Sir Ian Brownlie, following an extensive analysis of
applicable state practice and doctrine. The final set of draft articles was adopted,
on second reading, in 2011 (2011 articles) under the guidance of the second Special
Rapporteur, the Swiss jurist Lucius Caflisch.34
The underlying premise of the 2011 articles is that, as a matter of principle,
war does not ipso facto lead to the rupture of legal relations.35 More fundamentally, war does not, under the contemporary view, exist notionally outside of law
in the sense that law would only apply to relations between states during times
of peace. On the contrary, law is viewed as being able to tolerate war (at least in
most cases). As already described, this position can be understood in a historical
perspective as a manifestation of the broader shift in the reach of international
law, which has taken place over the last century. It is also a function of the fact
that the ILC typically errs in favour of the applicability of international law. One
of its primary policy concerns in codifying and progressively developing international law has been the need to ensure the stability of treaty relations. This
consideration was particularly acute when coming to the legal effect of war on
treaties.36
The complexity of the topic relates to the multiple dimensions in which it
arises. As indicated earlier, war, or `armed conflict' as it is referred to today, may
affect not only the treaty relations between states involved in the conflict but also
33
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their relations with third parties, even if to a different degree. A similar problem
arises when looking at the effect of internal armed conflict, where other states
are by definition third states. The ILC admitted that internal armed conflict may
also, in some circumstances, have an effect on the treaties to which the state is a
party.37 In doing so, it went beyond the scope of the VCLT, which is limited (in
article 1) to treaties between states. A third potential complexity has to do with
the question of the impact on treaties with international organisations. While the
ILC chose to leave the matter aside,38 multilateral treaties that have international
organisations as parties (in addition to states) are included within the purview of
the 2011 articles to the extent that the articles apply to the treaty relations between
states, which may be affected by an armed conflict.39
In defining armed conflict for purposes of the draft articles, the ILC looked
beyond traditional definitions, typically based on the distinction between international and non-international armed conflict found in the Geneva conventions
of 1949. It opted for a modified version of the definition formulated by the Appeals Chamber of the International Criminal Tribunal for Yugoslavia in the 1995
Tadić decision.40 The definition looks at armed conflict in functional terms as
a `situation in which there is resort to armed force between States or protracted
resort to armed force between governmental authorities and organised armed
groups'.41 The qualifier `protracted' serves to establish a minimum threshold of
violence that needs to be reached before it can be said that an internal armed conflict may legally affect treaty relations.42 The degree of outside involvement in the
internal conflict may also be a factor in ascertaining the potential impact on treaty
relations.43 Such considerations were included to assuage concerns that the very
recognition that internal armed conflict may affect treaties with third states was,
in and of itself, potentially destabilising as it could call into question numerous
treaties to which states undergoing internal strife are parties.44
As a matter of law, the notion that treaties may be terminated by armed
conflict is implied in the VCLT, which, for example, foresees the invocation
of a `fundamental change of circumstances' as a ground for termination or
37
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withdrawal in circumstances, inter alia, where `the effect of the change is radically
to transform the extent of obligations still to be performed under the treaty'.45
It is conceivable that war too may have such an effect on a treaty (even if it is
traditionally considered to be a distinct ground for termination or withdrawal).
At the same time, as described earlier, a conceptual shift in the law has occurred
over the last century so that it is no longer accepted that war would automatically
do so.
The contemporary default position is reflected in article 3 of the 2011 articles
which provides that, as a question of general international law, the `existence of an
armed conflict does not ipso facto terminate or suspend the operation of treaties'.
It is worth noting that the ILC consciously did not swing the pendulum to the
opposite extreme by adopting a general presumption in favour of the continuity
of treaties. Not only did it feel that such a stance was not (yet) supported in the
practice of states, or for that matter in the legal doctrine, it would have meant that
its task would have been to establish when such presumption would not apply,
i.e. the conditions for discontinuity of treaties—something which would not have
been conducive to the stability of treaty relations.46 Instead, it opted for a general
presumption against discontinuity, which it took as a nod in favour of treaty
stability. The emphasis, therefore, is placed on the conditions for continuity of
treaties by providing practical guidance to the law-applier trying to ascertain the
perturbative effect of a particular conflict on a particular treaty.
As a general assertion, priority is given to the terms of the treaty itself. If a
treaty contains a provision regulating its continuity in the context of an armed
conflict, such provision governs.47 Some treaties are meant to apply in times
of armed conflict, as in the case of treaties establishing rules on the conduct of
hostilities and the protections under international humanitarian law. Others
might do so more indirectly. For example, a number of international human
rights treaties anticipate the non-derogation of certain rights even in times of
national emergency, presumably including armed conflict.48 By definition, such
rules apply during—as opposed to being displaced by—the armed conflict.49 It is
45
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also recognised that the existence of an armed conflict does not deprive the states
involved therein of the capacity to conclude international agreements during the
conflict,50 such as for the exchange of prisoners or pertaining to the establishment
of humanitarian safe-havens or passage. Nonetheless, as indicated earlier, the vast
majority of treaties are adopted on the assumption of the existence of peaceful
relations, and therefore without any provision being made for the event of war.
Nor is it usually feasible to identify an intention of the parties at the time of
adoption of the treaty, as to the question of what will happen if war were to break
out. At most, any such intention is likely to be constructed and would, at any
rate, be one of several factors to be considered, even if implicitly. In other words,
the treaty would have to be interpreted, in accordance with the existing rules on
treaty interpretation so as to draw any relevant inferences as to the legal outcome
of war between state parties to the treaty.51 Articles 31 and 32 of the VCLT provide
a toolkit for the law-applier seeking to interpret a treaty. The emphasis is placed
less on a subjective approach (implied in assertions of the intention of the parties)
and more on the objective meaning of the treaty.52
If an analysis of the terms and meaning of the treaty itself proves inconclusive
then the enquiry shifts to considerations extraneous to the treaty. The ILC
identified two sets of factors that may be of particular relevance, the first related
to the nature of the treaty and the second to the characteristics of the armed
conflict.53 It should be noted that such factors are presented in a non-exhaustive
manner and it is to be understood that which particular factors are relevant, and
to what extent, may vary from treaty to treaty and from conflict to conflict.54
In considering the `nature' of the treaty, the law-applier would look at its
subject-matter, its object and purpose, its content and the number of parties. To
assist with such enquiry, the ILC developed a non-exhaustive list of categories of
treaties (contained in an annex to the articles) the subject-matter of which implies
that they continue in operation, in whole or in part, during an armed conflict.
As already indicated, treaties on the law of armed conflict, including those
relating to international humanitarian law, would carry such implication. Other
categories identified by the ILC include: those declaring, creating or regulating a
permanent regime (including those establishing or modifying land and maritime
50
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boundaries); multilateral law-making treaties; treaties on international criminal
justice; those pertaining to friendship, commerce and navigation and including
agreements on private rights; treaties for the protection of international human
rights and the protection of the environment, international watercourses and
aquifers; constituent instruments of international organisations adopted in treaty
form; treaties relating to the international settlement of disputes, and treaties
concerning diplomatic and consular relations. Some categories were included
because it was assumed that they typically would need to continue to operate
during an armed conflict (e.g. treaties on diplomatic and consular relations
include provisions on the protection of diplomatic and consular property during
times of war). Other categories were included more as a matter of general policy,
owing to the fundamental interests at stake. These pertained, for example, to the
protection of the environment and the legal sanctity of permanent regimes and
territorial boundaries.
The second leg calls for a consideration of the armed conflict which requires,
inter alia, an analysis which would take into account the characteristics of the
conflict, including its territorial extent, its scale and intensity, duration, and, in
the case of internal armed conflict, the degree of outside involvement.55 Once
again, the law applier is presented with a continuum of possibilities: the more
intense and widespread a conflict, the more likely its impact on a treaty, and so
on. A further part of the examination pertains to the question of the legality
of the conflict under international law. As mentioned earlier, contemporary
international law limits the lawfulness of the resort to armed force to a few
accepted grounds. The articles recognise that a state acting in exercise of its
inherent right of individual or collective self-defence in accordance with the
Charter of the United Nations `is entitled to suspend in whole or in part the
operation of a treaty to which it is a Party insofar as that operation is incompatible
with the exercise of that right'.56 Furthermore, the 2011 articles expressly limit the
possibility of an aggressor state (as defined under international law) benefiting
from any right, arising under the articles, to terminate, withdraw from, or
suspend the operation of a treaty owing to the existence of the armed conflict.57
Once it is established that an armed conflict has affected a treaty, the question
arises as to the extent of such effect. This is to be considered on two levels. First,
what exactly is the effect on the treaty? Here, the ILC identified three possible
55
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outcomes—termination, withdrawal from or suspension of the operation of the
treaty—without providing guidance on when one would be more appropriate
than the other. While withdrawal is a unilateral act undertaken voluntarily,
the termination and suspension of operation of the treaty may also occur
automatically, by operation of law, regardless of any assertions to the contrary.
The 2011 articles provide for a procedure (discussed below) to be followed by a
state intending to terminate, withdraw from or suspend the operation of a treaty
as a consequence of armed conflict, in case the treaty does not itself provide such
a procedure.
The second sense in which the extent of the effect of the armed conflict is
to be considered pertains to whether the entire treaty is affected, or only parts
thereof. The 2011 articles envisage the possibility of the separability of treaty
provisions,58 where the treaty contains clauses that can be separated from the
remainder of the treaty without affecting its application and those clauses were
not an essential basis for consent of the other parties to be bound by the treaty, and
where continued performance of the treaty would not be unjust. In other words,
to the three potential outcomes already referred to should be added the possibility
that a treaty might continue in operation, albeit in partial form, to the extent
that those provisions which were affected by the conflict could validly be severed
from the treaty. The provision, which was modeled on its equivalent in the VCLT
(article 44), was introduced to moderate the impact of the 2011 articles.59
It is possible that a state may, through waiver or estoppel (giving rise to
the assumption of acquiescence) lose its right to terminate, withdraw from or
suspend the operation of, the treaty as a consequence of an armed conflict.60 Such
possibility was included in recognition that `a minimum of good faith must prevail
even in times of armed conflict'.61 Conversely, the 2011 articles also admit that,
subsequent to the armed conflict, the states involved can regulate, on the basis
of an agreement, the revival of treaties that have been terminated or suspended
as a consequence of the armed conflict.62 As alluded to earlier, this has in fact
occurred in a number of peace treaties following major wars. Furthermore, even
where no such agreement is in place, it is nonetheless envisaged that suspended
treaties might resume their operation following the conclusion of the conflict.63
58
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It is also worth noting that the 2011 articles are limited in scope to the effect on
treaties. Even if their application results in the perturbation of a treaty, this cannot
`impair in any way the duty of any State to fulfill any obligation embodied in
the treaty to which it would be subject under international law independently of
that treaty',64 i.e. by operation of customary international law. For example, the
Ethiopia-Eritrea Claims Commission considered customary international law,
including customary international humanitarian law, to be the applicable law on
which to base its decisions.65 This is not to say that customary obligations are
not affected by war, but rather that the 2011 articles simply do not deal with that
issue.
While the ILC's primary focus was on developing a set of dispositive rules,
which it envisaged being applied equally during and after an armed conflict, it
also proposed a notification requirement.66 Under the terms of the envisaged
procedure, a state intending to exercise its right, in accordance with the articles,
to terminate or withdraw from a treaty or to suspend its operation, would have
to notify the other state party or parties to the treaty of such intention.67 The
notice would, unless it provides otherwise, take effect upon receipt.68 Any party
to the treaty may, within a reasonable time, object to the proposed termination,
withdrawal or suspension. This it would do in accordance with the rules of the
treaty itself or those of general international law (such as in the VCLT) if no
provision is made in the treaty.69 Once such objection is raised, then the states
concerned are to seek a solution through one of the means for peaceful settlement
of disputes listed in article 33 of the Charter of the United Nations,70 namely
negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement,
resort to regional agencies or arrangements, or other peaceful means. No
reference is made to timing, since it may be likely that the resort to peaceful
settlement might realistically only take place once the conflict has ended.71
Nonetheless, the ILC took the view that international obligations to resolve
disputes peacefully were not ipso facto ended by war,72 even if their performance
may be constrained. Accordingly, such obligations would continue to apply also
64
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to any legal disputes regarding the effect of the conflict on treaties.73
The provision was modeled on its equivalent in the VCLT (article 65).
The analogy is, however, somewhat strained: the considerations implied in a
requirement that a procedure be followed are different for times of peace than
those during armed conflict. It might just not be possible, in the fog of war, for
a state to ensure that it has given the proper notice of its intention to terminate,
withdraw from or suspend the operation of its treaties to (or, for that matter, to
object within a reasonable time to a similar assertion from) its opposing party.
Such requirement is arguably more compelling in the case of a state engaged
in armed conflict giving notice to a third state (not party to the conflict) that a
treaty between them has been affected by the conflict. It is also to be assumed
that the provision only has a prospective effect since it can hardly be the case that
states that engaged in an armed conflict prior to the adoption of the 2011 articles
could be said to have not followed the proposed procedure. What is less clear is
what inference to draw if the proposed procedure is not followed. Making the
notification procedure a legal requirement would imply the loss of the right to
claim if the notification is not given. Yet, non-performance of the notification
procedure might not amount to waiver or estoppel under the articles since it
does not necessarily constitute express agreement or even acquiescence in the
status quo. Even if it were, a loss of a right to claim under such circumstances
would deprive the general rule in article 3 of practical effect. Given the context
in which the state would be required to act (i.e. war), such outcome would be
particularly harsh. All of this seems to point, in the view of the present writer, to
the conclusion that the notification procedure is recommendatory in nature, and
should be understood within the general rubric of the continuing obligation on
states to resolve their disputes by peaceful means.
Upon adopting the articles, the ILC recommended to the General Assembly
that it take note of the articles in a resolution to which they would be annexed
and decide at a later stage whether to adopt them in the form of an international
convention.74 The General Assembly followed suit and took note of the articles
in resolution 66/99 of 9 December 2011, to which they were annexed, and
commended them to the attention of governments. The Assembly also decided
to return, in 2014, to the question of what form the articles might eventually
take. While the articles were formulated in a form suitable for a convention,
the likelihood of that step being taken is at present low. Since their scope
73
74
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ratione materiae is broader than that of the VCLT, their suitability as a protocol
to that convention is doubted. The relatively obscure nature of the topic makes
it also less likely that states will seek to adopt a convention thereon anytime
soon. This suggests that the 2011 articles will likely remain, for the foreseeable
future, an authoritative statement by the international community detailing, in
an expository manner, the rules of general international law on the legal effects
of armed conflicts on treaties.
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Introduction

While natural systems have complex interactions that defy our attempts to
impose crude jurisdictional and substantive boundaries,1 any ensuing disturbance
to these systems can also defy the ambit of regulatory methods in place. This
assertion can easily be demonstrated by ocean acidification. The negative
effects of this phenomenon are not the exclusive preserve of any particular
regime.2 Instead, different aspects related to ocean acidification are addressed
by a multitude of regimes, creating the risk that the issue may easily become
sidelined.
The consequence of anthropogenic CO2 emissions on the atmosphere has
received much attention. Anthropogenic climate change has been the topic of
considerable discussion, and simultaneously, denial. The consequence of CO2
release on the oceans, on the other hand, has had a shorter history of attention
and presents another different yet serious problem known as ocean acidification.
This phenomenon constitutes a serious threat to the marine environment. There
is little to deny about this straightforward chemical process: as the atmospheric
concentration of CO2 rises, the oceans directly assimilate CO2 and automatically
become more acidic.3
This paper will consider two questions. The first question is whether the
current international regulatory framework can provide adequate protection
from the negative effects of ocean acidification. The second question is: if this
regulatory framework does not provide adequate protection, what else can be
done to better address the issue?
In considering these questions, this paper does three things. First, it will
provide an overview of the science of ocean acidification and the effect it
has on marine biology and ecosystems. Secondly, it traces the international
law and policy applicable to the issue, and examines the extent that these
existing mechanisms can adequately address ocean acidification. Finally, this
paper provides suggestions about ways international law could provide better
protection from the negative effects of the phenomenon.

1
2
3
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Ocean acidification

Ocean acidification is a recently recognised phenomenon and, like climate
change, is the consequence of increased anthropogenic carbon dioxide (CO2 )
emissions. It has been defined as `a reduction in the pH of the ocean over an
extended period, typically decades or longer, caused primarily by the uptake of
CO2 from the atmosphere'.4 It can similarly be explained as a process whereby
seawater becomes more acidic, when increasing amounts of anthropocentric CO2
from the atmosphere dissolve in seawater to create carbonic acid, which releases
hydrogen ions.5 Measured as lower pH, these hydrogen ions increase ocean
acidity and reduce calcium carbonate ion saturation.6 The crucial result of this
process is that when water is under-saturated in relation to calcium carbonate,
the seawater becomes corrosive and calcifying organisms (organisms that build
shells) will become increasingly prone to dissolution.7
At present, the global ocean is a major sink for anthropogenic CO2 emissions.
It is estimated that the surface waters of the oceans have taken up about 25 per
cent of the carbon generated by anthropogenic activities since 1800,8 thereby
altering seawater chemistry.9 The basic chemistry of seawater is changing on
a scale unobserved within fossil records over at least twenty million years, and
it is happening at `an unprecedented rate not experienced in the last 65 million
years'.10 In its 2007 report, the Intergovernmental Panel on Climate Change
(IPCC) noted that the pH of the surface ocean is already 0.1 units lower than
in pre-industrial times.11 The IPCC also stated that, with projected CO2 rises
through this century, ocean pH could decrease by 0.3 to 0.4 units meaning that
ocean acidity could increase by 100 to 150 per cent by 2100.12
Buck and Folger note that gases, such as CO2 , are generally less soluble
4
5
6
7
8
9
10
11
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in warm water than in cold water.13 Consequently, marine waters `near the
poles have a much greater capacity for dissolving CO2 than do ocean waters
in the tropics'.14 A recent IPCC Workshop similarly observed that waters
of high latitude seas will bear the most impact, and that seasonal aragonite
under-saturation in `surface and shallow subsurface waters over the continental
shelves has already been observed in the Chukchi and Bering Seas'.15

2.1 The effects on marine ecosystems
The effects of ocean acidification are numerous and far-reaching. As more CO2
dissolves, calcium carbonate skeletons of many ecologically important groups of
marine organisms may actually start to dissolve at or near the ocean surface in
some parts of the globe.16
Ocean acidification is projected to have huge negative effects on corals and
other marine organisms that have a skeleton of calcium carbonate.17 Many
marine organisms use calcium carbonate to form shells and skeletons, including
`crustose coralline algae, some phytoplankton, warm—and cold—water corals,
and a range of pelagic and benthic invertebrates, from small pelagic swimming
snails (pteropods) to lobsters'.18
Ocean acidification poses a significant threat to coral reefs. As the world's
oceans become less saturated with respect to calcium carbonate over time,
corals are expected to experience reduced survival rates and skeletal growth.19
This increases their vulnerability to bio-erosion and storm damage.20 Thus
habitat quality, diversity, and the loss of coastal protection functions are also
reduced.21 Ocean acidification will also have serious impacts on the development
and survival of cold-water corals. Cold-water coral communities are found
throughout the world's oceans at between 200 and 1000 metres depth.22 They
13
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provide habitat and support high biodiversity and fisheries.23 Being bathed in
waters with naturally high levels of CO2 , the conditions inhabited by cold-water
corals are often less conducive for calcification.24 Thus, cold-water coral
communities are likely to be the first to experience degradation from increasing
ocean acidity.25 It is predicted that by the end of this century 70 per cent of known
cold-water coral will be affected by corrosive water conditions.26
Calcified organisms are major constituents of pelagic ecosystems. They
occupy the base of the marine food chain, accounting for the majority of the
organic carbon used by organisms in mid and deep-water layers of the oceans,
and play a vital role in the `interactions of the surface oceans with the atmosphere,
such as in the exchange of CO2 '.27 Any variations in the functioning of these
organisms as a result of ocean acidification could have significant consequences
for ecosystem functioning.28
Marine fish and marine mammals are also likely to face adverse effects from
ocean acidification. In addition to using calcium carbonate for `strengthening
skeletal structures, the use of calcium minerals in gravity sensory organs is
widespread among ocean fauna'.29 When CO2 levels are raised in seawater,
`dissolved CO2 more readily diffuses across animal surfaces'.30 Acidification of
the body tissues, known as acidosis, can occur in a matter of hours in fish and
invertebrates.31 This reduces the oxygen carrying capacity of the blood, and is
shown to reduce cellular energy and lower respiratory activity.32

3

Ecological impacts

The impacts that ocean acidification will have on ocean ecosystems, despite
having only recently been the focus of study, are manifold. The loss of numerous
23
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calcifying organisms to ocean acidification will `alter predator-prey relationships'
and the effects will be spread throughout ecosystems.33 A loss or change
in biodiversity could result in significant ecological disruptions. The issue
is especially concerning in polar regions, where saturation states of calcium
carbonate are naturally low.34
As noted earlier, corals will also be particularly vulnerable to the effects of
decreasing carbonate saturation states. Consequently, this will negatively affect
their `continued provision of services such as shelter and food for hundreds of
associated species, including commercial fish and shellfish'.35 Similarly, calcifying
pteropods are a key food for carnivorous zooplankton and fish in the polar and
sub-polar regions.36 Thus, any decline of pteropod densities will influence the
predator-prey relationships of many species, including cod, pollock, haddock and
mackerel.37 This could also result in greater predation on juvenile fish, such as
salmon.38
Doney and others explain that even small changes in species' reactions will
increase over `successive generations and could drive major reorganisations of
planktonic ecosystems'.39 These issues are further compounded by the fact that
ocean acidification is not occurring on its own. This, combined with other
stressors such as climate change, invasive species, and overfishing, magnifies the
already complex task of assessing the impacts of ocean acidification.

4

Fisheries, food security and livelihood

Demand for fish products is expected to grow in the coming decades. The Food
and Agriculture Organisation of the United Nations (FAO) notes that considering
the expected population increase, an additional `27 million tonnes of production
will be needed to maintain the present level of per capita consumption in 2030'.40
The FAO estimates that 32 per cent of the world's fish stocks are overexploited,
depleted, or recovering from depletion.41 Of even more concern is that 53 per
33
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cent have been estimated to be fully exploited, and thus, current catches are at
or close to their maximum sustainable productions, with no room for further
expansion.42 These facts are of grave concern considering that around the world,
already declining fish stocks now face new threats posed by ocean acidification.
Fisheries `hotspots' such as some upwelling regions, coral reefs, estuaries,
and sub-polar regions often supplying the main protein source for coastal
communities are particularly susceptible to ocean acidification.43 Tropical reefs,
for example, provide, inter alia, habitat and food for an estimated 25 per cent of
known marine fish species.44 It is important that ocean pH remains at a level for
coral reefs to persist. Coral reefs provide many ecosystem services that are vital
to human society. This includes building materials, reef-based tourism, nursery
functions for fisheries, and the welfare associated with the existence of diverse
natural ecosystems.45
Marine invertebrates increasingly used in aquaculture, such as molluscs and
crustaceans, are also prone to the harmful effects of ocean acidification.46 For
example, ocean acidification is likely to affect the early development of oyster
embryos, causing a huge impairment for their survival into adulthood.47
The UNEP note that molluscs account for eight per cent of the global marine
catch, but are increasingly important in the growing aquaculture industry.48
Similarly, crustaceans such as prawns, crabs and lobsters currently make up
seven per cent of global seafood consumption through both wild and aquaculture
species.49 Such invertebrates are often regarded as `niche luxury foods but also
provide significant income for many poor coastal peoples'.50 As calcification
is impaired by increases in ocean acidity, many of these species will be at risk,
making them the `most vulnerable group in the aquaculture sector'.51
In sum, any negative impact that increased acidity will have on ocean life
will no doubt negatively affect the provision of food, employment and economic
activity across the globe. As Turley and Boot concur, the phenomenon has
42
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the potential for widespread and significant effects that will have an impact on
humans.52

5

The international law and policy framework

Just as the effects of ocean acidification are far ranging, so too are the forums
that may deal with it. The current international legal machinery in place,
that could potentially tackle the problem of ocean acidification, consists of an
uncoordinated array of multilateral and regional regimes.
In 2008, 155 scientists from 26 countries, through the Monaco Declaration,
called for policymakers to act quickly `to stabilise atmospheric CO2 at a safe level
to avoid not only dangerous climate change but also dangerous ocean acidification'.53 The responses to ocean acidification by the international community to
date have mainly consisted of non-binding calls for cooperation and further research.54 For example, the UN General Assembly recently expressed concern
as to the effects of ocean acidification and associated negative effects on marine
organisms.55 It encouraged an `increase of national, regional and international
efforts to address levels of ocean acidity and the negative impact of such acidity
on vulnerable marine ecosystems, particularly coral reefs'.56
VanderZwaag and Powers note that, inter alia, fragmented legal and institutional arrangements constitute a major challenge that constrains effective protection of the marine environment from land-based activities.57 Bodansky similarly
observes that `the lack of coordination between different treaty regimes and international organisations creates the potential for conflicts, gaps, and overlapping,
inefficient requirements, or what some have referred to as ``treaty congestion'''.58
In relation to this, Weiss observes that with such a considerable number of inter52
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national agreements currently in place, there is large potential for inconsistencies
in obligations, and the duplication of goals and responsibilities.59
Such observations can be highlighted by the problem of ocean acidification.
The challenge of arresting the negative effects of the phenomenon exists not
only in itself, but also in addressing and navigating the various overlapping
international law and policy pertaining to the issue. The climate change regime,
various marine pollution regimes, the Convention on Biological Diversity and
some regional arrangements could be applied to ocean acidification, albeit at
varying levels. These tools are examined below.

5.1

The climate change regime

Ocean acidification is a problem concurrent to climate change, sharing the
same root cause of anthropogenic CO2 emissions. Reduction of CO2 emissions
is the most obvious and effective mitigation strategy for ocean acidification.
The consensus amongst scientists is that the smaller the CO2 buildup the less
the likelihood of dire impacts.60 Thus, the climate regime, comprising the
United Nations Framework Convention on Climate Change (UNFCCC)61 and
subsequent Kyoto Protocol to the United Nations Framework Convention on
Climate Change (Kyoto Protocol),62 appears as the most appropriate mechanism
to mitigate ocean acidification.
Owing to the relatively recent scientific understanding of the phenomenon,
ocean acidification was not comprehensively addressed in the scientific literature
when either the UNFCCC or Kyoto Protocol were negotiated. The climate
change regime as it currently stands is not immediately applicable to ocean
acidification. Therefore, limits or stabilisation targets for atmospheric CO2
based on ocean acidification may differ from those based on surface temperature
increases and climate change.63 Thus, some provisions are inconsonant with the
prevention of ocean acidification. Nonetheless, there are still some provisions
in both the UNFCCC and Kyoto Protocol that could arguably be applied to
59
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ocean acidification, despite the texts containing no express reference to the
phenomenon.
The UNFCCC was created to address the problem of climate change on
a legal basis. Article 2 sets out that the ultimate objective of the UNFCCC,
and any subsequent legal instruments adopted such as the Kyoto Protocol, is to
achieve the `stabilisation of greenhouse gas concentrations in the atmosphere
at a level that would prevent dangerous anthropogenic interference with the
climate system'.64 The definition of climate system includes `the totality of the
atmosphere, hydrosphere, biosphere, geosphere, and their interactions'.65 As
ocean acidification affects the interactions of all these elements of the climate
system, and because climate change will have impacts upon the oceans, it seems
logical for ocean acidification to be included within the ambit of the definition
of `dangerous anthropogenic interference' in Article 2. In relation to this, Baird,
Simons and Stephens note that `oceans are part of the hydrosphere, marine
organisms are part of the biosphere, and atmospheric concentrations of CO2 are
inextricably linked to the process of ocean acidification'.66
In determining whether `dangerous anthropogenic interference'67 has occurred, the parties may draw upon the work of the Subsidiary Body for Scientific
and Technical Advice68 and the reports of the IPCC.69 Thus far, ocean acidification has received some attention in the IPCC Fourth Assessment Report in 2007
and significantly more comprehensive attention in the `IPCC Workshop on Impacts of Ocean Acidification on Marine Biology and Organisms for the IPCC's
Fifth Assessment Report', which is not due however, until 2014.70 `Dangerous
anthropogenic interference' has been translated as an increase in global average
temperature above two degrees centigrade.71 The growing evidence on the perils
of ocean acidification may promote recognition of the fact that dangerous anthropogenic interference to the climate system would also constitute a lowering
of ocean pH resulting in increased ocean acidity. Nonetheless, ocean acidification
64
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is taking on significance within the climate regime at a slow pace.72
In recognition of the practical limitations of the UNFCCC, the Kyoto
Protocol was adopted to commit parties by setting internationally binding
emission reduction targets. The Kyoto Protocol expands on the UNFCCC
process by setting quantified emission limits for each of its member states.73
The Kyoto Protocol also contains a provision that may help in preventing ocean
acidification requiring that parties protect and enhance `sinks and reservoirs
of greenhouse gases not controlled by the Montreal Protocol'.74 This could be
interpreted as meaning that ocean sinks must be protected from negative impacts,
however the word `enhance' implies that the uptake of CO2 by the oceans is to be
encouraged. Baird, Simons and Stephens are of the opinion that this means that
parties must act to enhance the `passive' absorption of anthropogenic CO2 into
the oceans.75
The climate change regime is still far from the ideal forum to effectively
deal with ocean acidification. This conclusion is reinforced by Article 2(1)(iv) of
the Kyoto Protocol, which requires states to implement policies and measures
such as the `promotion, development and increased use' of, inter alia, carbon
dioxide sequestration technologies.76 Thus, the absorption of CO2 by the
oceans is regarded as part of the solution to climate change in the climate
regime, rather than as a concurrent problem in its own right. While deliberate
CO2 sequestration into the oceans may be regarded as a solution for climate
change, it may instead worsen ocean acidification. The sustainability of such
a provision is questionable. The Secretariat of the Convention on Biological
Diversity notes that any geo-engineering or macro-engineering activities that
intentionally attempt to enhance CO2 absorption and sequestration in the oceans
will exacerbate ocean acidification.77 One study also observed that all abundant
benthic meiofauna experience high mortality near CO2 disposal sites, shown by
higher percentages of dead individuals at the end of the experiment.78 In addition,
72
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opportunities for generating profitable `carbon offsets' by using as yet unproven
ocean fertilisation technologies in an effort to generate algal blooms that might fix
more CO2 in the ocean are being explored by entrepreneurs.79 Such measures are
inconsistent with Article 3(3) of the UNFCCC, which requires that parties take
precautionary actions to prevent or minimise climate change causes.80
The solution to climate change envisioned by the Kyoto Protocol is that
states reduce `aggregate anthropogenic carbon dioxide equivalent emissions' of
greenhouse gases below specified levels, and requiring industrialised states to
reduce these emissions to `at least 5 per cent below 1990 levels'.81 It accordingly
assigns to each industrialised country an amount of allowable greenhouse
gas emissions.82 Such provisions demonstrate an atmospheric focus and are
obviously inadequate in preventing ocean acidification. This is because carbon
dioxide is not regulated specifically. The implication of aggregating all six of the
main greenhouse gases83 when setting such allowances is that parties to the Kyoto
Protocol are still able to increase their CO2 emissions, so long as they decrease
their emissions of other greenhouse gases, such as methane and nitrous oxide.84
This demonstrates the fact that ocean acidification is not yet a serious concern of
the climate change regime.
The threats associated with ocean acidification, while slowly gaining recognition, have not been fully appreciated by the climate regime. The atmospheric
focus of the climate regime makes it limited in dealing with ocean acidification.
Currie and Wowk note that consideration `needs to be given to the necessity of
regulating CO2 emissions directly, separate from their radiative forcing effects
and their combination with other greenhouse gases'.85
Even if ocean acidification was to be expressly recognised within the climate
change regime, the benefits of such recognition would still be limited by the
regime's general disadvantages. For example, the emissions control system
under the Kyoto Protocol does not cover fast-growing countries such as China,
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India and Brazil.86 Moreover, Burns observes that even if the Kyoto Protocol
were fully adhered to by all industrialised nations as originally drafted, which
has not `proven to be the case to date, it would only constitute a very modest
down payment on what ultimately must be done to stabilise atmospheric
concentrations of greenhouse emissions'.87 Babiker and others note that keeping
within the Kyoto Protocol emission limits, even with the participation of the US,
would only reduce temperatures by some 0.5°C by 2100 and both rising global
emissions and atmospheric concentrations will continue.88
Overall, the response under this regime, to date, is inadequate. This simply
owes to the fact that the climate regime, in its current state, has not been tailored
to effectively ameliorate the negative effects of ocean acidification.

5.2

Marine pollution regimes

5.2.1 The United Nations Convention on the Law of the Sea
Forming the basis of environmental protection in marine areas within and
beyond national jurisdiction is the United Nations Convention on the Law of
the Sea (UNCLOS).89 The treaty outlines guidelines, rights and responsibilities
relating to utilisation of the oceans including, inter alia, boundary delineation,90
the rights of each coastal state jurisdiction over fishery resources within an
exclusive economic zone (EEZ),91 and dispute settlement.92 While the issue of
ocean acidification affects waters both inside and outside national jurisdiction, it
is highly questionable whether it falls within the remit of UNCLOS.
What may constitute pollution of the marine environment is detailed under
Article 1 of UNCLOS as follows:
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[T]he introduction by man, directly or indirectly, of substances or
energy into the marine environment, including estuaries, which
results or is likely to result in such deleterious effects of harm to
living resources and marine life, hazards to human health, hindrance
to marine activities, including fishing and other legitimate uses of
the sea, impairment of quality for use of sea water and reduction of
amenities.93
Doelle notes that the plain wording of this definition suggests that its ultimate
objective is to capture a wide array of potential threats to the marine environment.94 It has been noted that UNCLOS is not a contract that was `frozen in the
time it was negotiated', as such an approach would `relegate many international
treaties to irrelevance soon after they are negotiated'.95 Indeed, UNCLOS needs
to be interpreted in a dynamic way in order for international treaties to be utilised
over time.96 Thus, despite the fact ocean acidification was not recognised during
the time UNCLOS was negotiated, it would be illogical to exclude anthropogenic
CO2 emissions from the ambit of this definition—especially given that this is the
direct cause of ocean acidification and because of the harmful effects this may
have on marine ecosystems.
Part XII of UNCLOS deals with protection and preservation of the marine
environment, and establishes a `general obligation' on states to protect and
preserve the marine environment.97 On evaluating the provisions of Part XII,
McConnell and Gold explain that they are not merely a restatement of existing
conventional law or practice, but are of constitutional nature, and provide the
first `comprehensive statement of international law on the issue'.98
Article 194(1) of UNCLOS specifies obligations by enshrining a duty upon
states to `prevent, reduce and control pollution of the marine environment from
any source' (emphasis added).99 CO2 emissions, being a source of pollution, would
accordingly fit within the purview of this obligation. However, as observed
by Kunich, this article is weakened by the proviso that states shall make these
93
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efforts using the `best practical means at their disposal' and `in accordance with
their abilities'.100 The uncertainty of this proviso undermines the ability of the
international community to urge for compliance with the UNCLOS provisions.
Under Article 194, UNCLOS further specifies an obligation to prevent pollution
from spreading to areas outside of a state's jurisdiction of control,101 so as to
not cause damage by pollution to other states and their environment;102 and an
explicit obligation to protect and preserve rare or fragile ecosystems, and the
habitat of species at risk.103 The latter requirement holds particular relevance,
as coral reef ecosystems are particularly vulnerable to ocean acidification. The
likely effect of such obligations under Article 194 will be that states will use their
discretion in determining what are the best means to achieve such obligations at
their disposal.104 While Article 207(4) goes on to provide that states `endeavour
to establish global and regional rules, standards and recommended practices' for
the control of land-based pollution.105 Birnie, Boyle and Redgewell observe the
hortatory nature of this wording, particularly the use of the word `endeavour'.106
This suggests that the level of commitment by states is voluntary and may vary.
Article 207(4) also allows states to take into account `characteristic regional
features, the economic capacity of developing states and their need for economic
development'.107 They further note that such phraseology demonstrates that
states wish to commit themselves to weak international regulation, greater
liberty for giving preference to other national priorities, and reliance on regional
cooperation as the main level at which international action should occur.108
Overall, Article 207 as is, does not require states to implement strong or effective
measures.109
Of further applicability to ocean acidification, UNCLOS covers atmospheric
pollution, as it imposes a duty on states to `adopt laws and regulations to prevent,
reduce and control pollution of the marine environment from or through the
atmosphere'.110 Doelle accepts that this obligates states to `prevent or control
100
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pollution from or through any air space over which a state has jurisdiction'.111
This clause seems to be precisely relevant to the issue of ocean acidification
and places an obligation on the shoulders of states to prevent, reduce and
control acidification resulting from CO2 emissions. In achieving this, states
are also required to take into account `internationally agreed rules, standards
and recommended practices and procedures'.112 The parties are required to act
through competent organisations or diplomatic conferences to create measures
to `prevent, reduce, and control such pollution'.113 Given that the UNFCCC is an
international body that deals with reducing carbon emissions, and contributing
to the protection and preservation of the marine environment by implication, it
appears as the most `competent organisation' in the context of ocean acidification.
However the relevance of the UNFCCC in relation to this issue remains
uncertain, as noted earlier, the UNFCCC does not specifically acknowledge the
potential impacts of ocean acidification on marine ecosystems. Indeed, any gaps
left by UNCLOS in relation to ocean acidification, cannot be filled by reference
to the climate change regime in its current state.
Based on first impressions, Part XII of UNCLOS appears as a potentially
useful avenue for addressing ocean acidification. Closer analysis, however, casts
doubt on its efficacy. The problem, as Ong points out, is that UNCLOS `in
itself does not contain concrete marine pollution standards, nor does it purport
to substitute for special agreements'.114 Its drawbacks are that it is weak in
indicating precisely what constitutes a violation, and what consequences flow
from this as far as liability is concerned.115 There are questions that remain
unaddressed by this governing international legal framework for addressing
marine environmental protection issues.116 These questions make it uncertain
whether marine protection afforded by UNCLOS would be sufficient in curbing
the negative effects of ocean acidification. In particular:117
1. What threshold of harm needs to be established for `environmental'
damage to be proven?
111
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2. Assuming that responsibility for such harm can be assigned, whether it is
to be assigned to a private or public entity (or both); who or what body can
in turn claim on behalf of the `environment'? and,
3. What kind of legal remedies should be made available to address `environmental' harm?
This leads to uncertainty as to whether a claim could be made against a state
that fails to mitigate ocean acidification, and whether its failure to do so would
violate its obligations under UNCLOS. Some writers have already explored
the possibility of bringing climate change actions under the dispute resolution
procedures established within Part XV of UNCLOS, against parties to the
Convention.118 In situations where disputes connected to the interpretation
of UNCLOS arise and cannot be resolved through an exchange of view or
conciliation,119 Part XV of UNCLOS provides four options for dispute settlement:
the International Tribunal for the Law of the Sea,120 the International Court
of Justice, an arbitral panel or a special arbitral panel.121 Resorting to methods
outside the climate regime may become necessary. As Burns observes that
as the presence of climate change is more apparent now than a decade ago,
the prospects for `adequate responses within the UNFCCC framework appear
increasingly remote'.122 Thus, recourse to the Part XV of UNCLOS could be a
useful alternative with regards to ocean acidification, in motivating the major
carbon emitting states to act to avoid its harmful effects.
One notable issue in bringing a claim would be attributing causation of harm
to a specific state. Applied to the issue of ocean acidification, a claim could
potentially be brought against a state with both a high financial ability to address
the problem and high historical per capita contribution to carbon concentrations
in the atmosphere above accepted levels. Doelle suggests other decisive factors
include ratification of the Kyoto Protocol, per capita emissions compared to
other states, and whether the state is a party to UNCLOS and the UNFCCC.123
Smith and Shearman observe that the Kyoto Protocol is generally considered by
118
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the international community as the appropriate response to global warming.124
Therefore, nations that meet their greenhouse gas emission targets under the
Protocol arguably have a strong defense to climate change suits based on the
fact that they are doing all the international community requires of them.125
By comparison, suggesting that the Kyoto Protocol would have bearing on a
determination of whether a state has taken sufficient action to mitigate ocean
acidification would not be an appropriate benchmark to hold states to in regards
to ocean acidification. This is simply because the phenomenon is not currently
acknowledged under the Kyoto Protocol, thus, there is currently no express
standard under international law to hold states to. Under the climate regime,
carbon emission reduction goals to specifically mitigate ocean acidification, or
even prevent harm to marine environment, have not yet been espoused.
As coral reefs are likely to experience the negative effects of ocean acidification, a claim could hypothetically be made by island states with coral reefs, who
have a high vulnerability to ocean acidification, and whose livelihood is dependent on the food, tourism, ecosystem services, and barrier protection provided by
coral reefs. Likewise, as polar regions are likely to be the first to experience the
negative effects of ocean acidification, citizens of arctic states whose livelihood is
dependent on the health of their marine environment could also be considered.
A party to UNCLOS pursuing an action based on ocean acidification would face
considerable obstacles, however, such as establishing causation. Indeed, establishing a causal link between ocean acidification and damages to marine resources
may prove difficult. Burns notes the example of coral reefs, which are exposed
to other threats that may also contribute to their degradation, such as terrestrial
runoff, disease, and other sources of pollution.126 Establishing links of this regard
could require extensive and expensive research that could go beyond the capacity
of smaller and more vulnerable states.127 Determining the connection between a
party's individual carbon emissions and alleged damages may likewise prove difficult. As mentioned earlier, ocean acidification has only recently gained awareness and was not addressed in the scientific literature during the negotiations of
the climate change regime. There will always be legal difficulties in attributing
blame for activities that were not envisaged as causing harm at the point carried
out. However, in deciding whether a party did not take adequate action to mit124
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igate its contribution to ocean acidification, considerations could, as suggested
by Doelle in relation to climate change, include `how much higher the contribution of that country is relative to other countries, how relevant is the capacity to
reduce emissions, and the effect of the historical contribution to the problem'.128
Another limitation of using UNCLOS to address ocean acidification is
that some states have not ratified it. For example, it has not been ratified
by the United States, a nation with high per capita greenhouse gas emissions.
Thus, the United States is not at risk of being pursued under the UNCLOS
tribunal.129 Furthermore, even if as commentators have supported, the provisions
of UNCLOS form part of customary international law,130 the United States has
withdrawn its acceptance of the compulsory jurisdiction of the International
Court of Justice. As such, the United States could not be pursued in that forum
either for breaches of such law.131 Thus, jurisdiction may be an additional hurdle.
Moreover, there is the issue of what reparation would be available for
environmental harm caused by ocean acidification. It is doubtful whether
reparation in the form of monetary compensation would be the most appropriate
solution to ocean acidification. There is also restitutio in integrum—a commitment
to restore a damaged environment to its former state.132 It is uncertain
however, whether this would be a scientifically achievable option with regards
to ocean acidification. A small degree of consolation may be offered by
the fact that if regimes such as the climate change regime cannot satisfy in
providing adequate prevention from the negative effects arising from ocean
acidification, there still exists the additional option of recourse to Part XV for
states to pursue. Nonetheless, any remedy provided under the dispute resolution
procedures under Part XV of UNCLOS is likely to provide a `reactive' rather
than `preventative' measure to any potential environmental harm caused by ocean
acidification.

5.2.2 The dumping regime
While the natural absorption of CO2 from the atmosphere may potentially fall
within the regulatory domain of the climate change regime and UNCLOS, the
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deliberate disposal of carbon wastes in the sea is addressed through the dumping
regime. This includes the 1972 Convention on the Prevention of Marine Pollution
by Dumping of Wastes and other Matter (1972 London Convention)133 and the 1996
Protocol to the London Convention (1996 London Protocol).134 The 1996 London
Protocol was negotiated to replace the 1972 London Convention. While it has
entered into force, the two regimes operate in tandem as it currently has low
participation.135
Amendments to the 1996 London Protocol were adopted in November
2006 at the First Meeting of Contracting Parties, and were created to permit
and regulate the sequestration of CO2 in sub-seabed geological formations.136
These amendments were supplemented by `Specific Guidelines for Assessment of
Carbon Dioxide Streams for Disposal into Sub-Seabed Geological Formations'.137
The guidelines are comprehensive and require that proposals for sub-seabed
sequestration undergo thorough assessment and alternative land-based disposal
be appropriately considered.138 One problem with this, as Warner notes, is that
while these Guidelines help to prevent the risks of this form of waste disposal at
sea, they only apply to the inadequate number of state parties to the 1996 London
Protocol, their flag vessels, and activities under their jurisdiction and control.139
Moreover, the dumping regime can address ocean acidification `only in so far as
it is caused by the dumping of CO2 wastes at sea'.140 Consequently, Simons and
Stephens observe that this regime `can only regulate one relatively small potential
driver of ocean acidification'.141
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5.2.3 The 1995 Global Programme of Action for the Protection of
the Marine Environment from Land-Based Activities
Ocean acidification largely results from human activity, particularly fossil fuel
burning that occurs on land. It would therefore seem reasonable to consider the
main international initiative that addresses pollution from land-based activities:
the Global Programme of Action for the Protection of the Marine Environment
from Land-based Activities (GPA), adopted by 108 states and the European
Commission in 1995.142 The GPA is not legally binding. It consists of various
non-binding (or `soft') global obligations for land-based marine pollution and
activities. It has been created as a `source of conceptual and practical guidance'
to be utilised by national and regional authorities in establishing measures to
`prevent, reduce, control and eliminate marine degradation from land-based
activities'.143 The reason why a binding global treaty was not adopted is that
it was believed that the issues were of a regional rather than global nature and
that regional differences made a common international approach difficult.144
Many countries saw stronger international regulation as an intrusion in national
matters.145 Thus, the GPA was designed more as a tool of assistance.
Under the GPA, states are urged to establish national programmes of
action to prevent degradation of the marine environment from land-based
pollution.146 The GPA would presumably have a responsibility in facilitating
national programmes of action with regard to circumventing ocean acidification;
owing to the fact ocean acidification is a type of marine degradation caused by
the emission of anthropogenic CO2 —a primarily land-based activity. Chapter
V of the GPA puts forward that states set specific targets in relation to nine
major sources of concern, including `sewage, persistent organic pollutants,
radioactive substances, heavy metals, oils, nutrients, sediment mobilization, litter
and physical alterations'.147 Nonetheless, carbon emissions currently fall outside
of these categories of contaminants acknowledged by the GPA.
VanderZwaag and Powers have similarly observed that the role of the GPA
in dealing with `climate change impacts on coastal and freshwater ecosystems
142
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remains uncertain'.148 The UNFCCC is noted under the GPA as a global
convention that elaborates upon `the duty of States to preserve and protect the
marine environment'.149 Atmospheric deposition from transportation, power
plants and industrial facilities are also mentioned as a source of degradation,150
however the GPA does not elucidate what the constituents of such atmospheric
deposition are. The GPA is essentially silent on both climate change and ocean
acidification. The Beijing Declaration on Furthering the Implementation of the
Global Programme of Action for the Protection of the Marine Environment
from Land-based Activities (Beijing Declaration)151 in 2006 did, nonetheless,
acknowledge the vulnerabilities of coastal and island communities to the `effects
on the marine environment of ocean acidification resulting from land-based
activities'.152 However, despite acknowledgement of this, the GPA still has not
been revised to have a major role in the issue of ocean acidification. Moreover, the
mention of the UNFCCC as a convention that includes principles and approaches
that elaborate on the prevention of the degradation of the marine environment153
suggests that the GPA is leaving the regulation of greenhouse gas emissions to be
addressed in the forum of the climate change regime.
Regardless of the fact that carbon emissions fall outside of the nine source
categories of land-based marine pollutants, and thus the current major purview
of the GPA, the regime is fraught with its own limitations. In particular, the
`soft law' nature of the document,154 that consequently allows states to retain
complete control over the degree of commitment. Moreover, the GPA lacks
detailed and enforceable pollution standards,155 and since its inception, it has
struggled to mobilise financial resources to help implement national and regional
programmes.156 Thus, the GPA may not be the most appropriate avenue in which
to address the serious impacts of ocean acidification. Because ocean acidification
poses a significant issue to global oceans, and as there is already reluctance by
148
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states to reduce carbon emissions, it is thus submitted that hard law must form
the basis of any solution.

5.3

The Convention on Biological Diversity

A traversal of the main legal instruments addressing the issue of ocean acidification would not be complete without mention of the United Nations Convention
on Biological Diversity (CBD).157 Indeed, a wide range of marine organisms and
ecosystems are vulnerable to the phenomenon. Oceans cover the majority of the
earth's surface and consequently, this phenomenon poses a significant threat to
marine biodiversity.
The CBD is the main international agreement that governs biodiversity
issues. The aims of the CBD include conserving biological diversity, sustainable
use, and fair and equitable sharing of the benefits arising from the use of genetic
resources.158 The CBD expressly includes `marine and other aquatic ecosystems
and the ecological complexes of which they are part' in its definition of biological
diversity to be conserved under the Convention.159 The CBD also contains
precautionary undertones, for example, the Preamble provides:
[T]hat where there is a threat of significant reduction or loss of
biological diversity, lack of full scientific certainty should not be
used as a reason for postponing measures to avoid or minimize such
a threat.160
A lack of full scientific certainty cannot be used as a reason for failing to
take suitable action to safeguard biodiversity from the negative effects of ocean
acidification. The CBD also directs each party to identify processes and types
of activities that have, or are likely to have, major adverse consequences on
the conservation and sustainable use of biological diversity, and to monitor
their effects.161 Article 14 also states that notification, consultation, and the
exchange of information on activities under their jurisdiction or control `which
are likely to significantly affect adversely the biological diversity of other states
157
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or areas beyond the limits of national jurisdiction' are encouraged through the
establishment of bilateral, regional and multilateral agreements.162
There are an impressive 193 parties to the CBD.163 Many of the major carbon
emitting participants such as China and the European Union are parties to the
CBD.164 This is relevant as, for example, while developing states in transition
who have high carbon emissions may evade the emissions control system set
out under the climate regime, they still have duties to protect and conserve the
marine environment, and thus to avoid ocean acidification under the CBD. This
demonstrates that while the myriad regimes relating to ocean acidification may
create inefficiencies, they can, on the other hand, supplement and reinforce one
another.
Concerns were raised about the impacts of ocean acidification at the Ninth
Meeting of the Conference of Parties (COP) to the CBD in 2008, leading to a
decision to be adopted regarding the phenomenon.165 This included a request of
the Executive Secretary to collect and combine available scientific information
on ocean acidification and its consequences on marine biological diversity and
habitats.166 In direct response to this request a Scientific Synthesis of the
Impacts of Ocean Acidification on Marine Biodiversity was prepared.167 This
demonstrates that ocean acidification is indeed gaining deserved attention under
the CBD.
Another important decision in relation to ocean acidification occurred at
the Tenth Meeting of the Conference of Parties to the CBD in 2010. It was
requested that the Executive Secretary collaborate with the Intergovernmental
Oceanographic Commission of the United Nations Educational, Scientific and
Cultural Organization (UNESCO), the Food and Agriculture Organisation, the
Secretariat of the UNFCCC, the World Conservation Monitoring Centre of the
United Nations Environment Programme, the International Coral Reef Initiative,
Ramsar Convention, the Arctic Council, and other relevant organisations and
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scientific groups.168 This was in order to develop a series of joint expert review
procedures to monitor and assess the effects of ocean acidification on marine and
coastal biological diversity.169 This would accordingly highlight the importance
of the issue to parties, other governments and organisations.170 This represents a
positive step in achieving integration and coordination with regards to the many
existing regimes that are related to the matter.
Parties were also `invited' in accordance with internal circumstances and priorities, to consider the following guidance on conserving and restoring biodiversity and ecosystem services while contributing to climate-change mitigation:
Identify, monitor and address the impacts of climate change and
ocean acidification on biodiversity and ecosystem services, and assess the future risks for biodiversity and the provision of ecosystem
services using the latest available vulnerability and impact assessment frameworks and guidelines.171
This work by the CBD parties is laudable. However, it is limited by the fact that
any decisions made regarding the mitigation of ocean acidification are ultimately
reliant on voluntary compliance by states. The CBD cannot regulate the impacts
of ocean acidification by any enforceable means, as the CBD does not grant the
power to legally bind the contracting parties to the COP.172 Likewise, Simons and
Stephens note that it is doubtful whether any of the provisions of the CBD `could
be used to impose a clearly-defined obligation on states parties to limit their CO2
emissions by reference to the impact of these emissions on acidity levels in the
oceans'.173
In summary, there are numerous provisions in widely-accepted regimes
that deal with protecting the marine environment. The regime that appears
to bear a strong level of applicability to curbing the negative consequences of
ocean acidification is the climate change regime. Although it does not expressly
168
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refer to ocean acidification, any reductions in CO2 instigated by the climate
regime, as currently worded, will inadvertently help to reduce ocean acidity.
Nonetheless, ocean acidification is not explicitly recognised under this regime,
and no stabilisation targets to mitigate the problem have been set.
While it is clear that the provisions set out under the various regimes may
be employed to deal with ocean acidification, such provisions are insufficient
without clear recognition of the problem. Existing regimes may tangentially,
rather than fully, address ocean acidification, leaving the issue in a precarious
position.

6

Future directions

While the various regimes examined do provide some, albeit uncertain, degree
of protection from the negative effects of ocean acidification, there is much
more that needs to be achieved in terms of developing a coherent solution to
the problem. Lamirande suggests that an international treaty that specifically
addresses ocean acidification is needed,174 as current international agreements
do not contain strict enough requirements for achieving necessary results.175
The author also argues that unlike the climate change regime, a treaty on ocean
acidification would clarify `the expectations of each country in limiting and
reducing its amount of [greenhouse gas] emissions overall'.176
While the adoption of a new international treaty appears as an obvious
and appropriate solution, it could nevertheless add further complexity, as there
a variety of regimes that some commentators have described as `more or less
fixtures in international law'177 already exist. Accordingly, there is no `clean
slate'178 in which to draw up a new treaty. Instead, the task should lie in
strengthening existing regimes. A sense of integration and coordination amongst
existing regimes needs to be achieved. In relation to this, Baird, Simons and
Stephens note that the solution lies in the complicated task of `ensuring that
existing regimes are modified where necessary to embrace ocean acidification
as a regime focus'.179
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In navigating the various regimes that could be applied to ocean acidification,
it is clear that there are various avenues that could be further modified to address
the phenomenon. Adding to the problem is the `treaty congestion' that already
poses as major detraction, and which Weiss also observes, creates extra burdens at
the national level in implementing international agreements.180 Nations require
sufficient political, administrative, and economic capacity in order to successfully
implement agreements.181 Thus, negotiating a new convention may add to this
`congestion', create an unnecessary duplication of responsibilities, and effectively
prove to be an inappropriate solution.
Ultimately, it makes sense that the solution falls under the focus of one
arrangement. This leads to the question: which arrangement is the most
appropriate for dealing with ocean acidification? As the reduction of CO2
emissions, the major contributor of ocean acidification, is already the goal of the
climate change regime, it is therefore put forward that this is the most appropriate
forum for dealing with the phenomenon.

6.1

Killing two birds with one stone: addressing ocean
acidification under the UNFCCC?

While ocean acidification is largely a marine issue, dealing with the problem of
ocean acidification under UNCLOS may not be the most appropriate measure
as no unequivocal marine pollution standard has been expressed under this
regime. As mentioned earlier, potential ocean acidification harms might give rise
to action under UNCLOS. This however provides a reactive approach, when a
preventative approach is more appropriate and may be better provided for under
the UNFCCC.182
Reducing and reversing the impacts of acidification could occur under the
UNFCCC, as this convention addresses the root cause of the problem. States
must commit to marked CO2 reductions, and the UNFCCC is the appropriate
forum to put forward such a request. Placing the issue under the remit of the
UNFCCC would allow states to delineate precisely what each party is expected
to do to reduce the negative effects of ocean acidification. This is especially
important, since the current mechanisms in place lack an overarching directing
factor. Support for such a proposal has already been expressed in an inter-agency
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report for the preparation of the UN Conference on Sustainable Development
(Rio+20) in June 2012:
[UNFCCC] negotiations must consider not only the effect of increased levels of atmospheric carbon dioxide on the radiation balance of Earth but the negative impacts on ocean chemistry and
ecosystems. Results of above `tipping point' analyses should inform
the setting of aggressive targets and schedules for [greenhouse gas]
reduction through shifts to low carbon energy production.183
The UNFCCC allows for the establishment of ongoing regulatory processes,
through the establishment of the COP to evaluation of the implementation of the
UNFCCC and any associated instruments that the COP may adopt.184 Of notable
relevance, the UNFCCC also requires the COP to:
Periodically examine the obligations of the parties and the institutional arrangements under the Convention, in the light of the objective of the Convention, the experience gained in its implementation
and the evolution of scientific and technological knowledge.185
Indeed, scientific knowledge has evolved and ocean acidification is gaining
increasing understanding within the IPCC.186 It is therefore reasonable to expect
that the climate change regime would be modified to reflect this knowledge.
Ocean acidification is a new challenge, and also a new facet of the problem of
atmospheric pollution.
Issues remain within the climate change regime that would need to be
addressed for it to adequately deal with acidification. These include:
1. ocean acidification is not expressly mentioned under the climate change
regime;
2. accordingly, no specific carbon reduction target has been set for states to
achieve in order to counteract the phenomenon;
183
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3. the climate change regime encourages of the `promotion, development
and increased use' of questionable carbon dioxide sequestration technologies,187 such as ocean fertilisation;
4. the aggregation of the six greenhouse gases, allowing states to trade off
greater reductions in some gases against lesser reductions in others,188
which allows the level of carbon emissions to stay the same or increase
so long as other greenhouse gas levels are decreased.
Rather than adopting a new treaty on the issue, a new protocol to the UNFCCC
could be adopted as a useful means to address the aforementioned issues.189
A new protocol is particularly essential since the first commitment period of
the Kyoto Protocol ended in 2012. Accordingly, a new framework is required
to be negotiated and ratified that can bring the emission reductions that the
IPCC has indicated are needed. This would also provide a timely opportunity to
incorporate ocean acidification within this protocol. Article 17 of the UNFCCC
provides that the COP may, as they have done for the Kyoto Protocol, at `any
ordinary session, adopt protocols to the Convention'.190 The inclusion of such
a provision highlights a sense of dynamism of the UNFCCC, and that it can
respond flexibly to new knowledge and problems.
While extensive negotiations will no doubt be required, a new protocol can
reap the benefits of following the UNFCCC and the useful tools and institutional
machinery it has already established, for example, its decision-making processes,
the IPCC, and its forum for ongoing discussion and negotiation. As Bodansky
observes:
The framework convention-protocol approach allows states to
address a problem in a step-by-step manner, rather than all at once.
States tend to be willing to join a framework convention because it
does not contain stringent obligations. As a result, they can begin
to address a problem without waiting for a consensus to emerge on
appropriate response measures.191
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Ideally, a new protocol to the UNFCCC could introduce and define ocean
acidification, acknowledge the harmful effects that rising ocean acidity has on
marine life and water quality, and specify precise reduction targets for carbon
emissions for states to achieve in order to mitigate these effects. Moreover,
the new protocol would need to set out strategies for dealing with both ocean
acidification and climate change, thus having the dual benefit of mitigating both
of these phenomena. It could furthermore provide the architecture to guide
existing regimes that touch upon ocean acidification, and also make recognition
of its relationship with other regimes. As mentioned earlier, if a state were
to bring a claim under Part XV of UNCLOS for climate change damages,
the UNFCCC and Kyoto Protocol may have bearing in an overall decision of
whether a state has taken sufficient measures to mitigate climate change.192 By
comparison, these treaties may not factor in an overall determination of whether
a state has taken adequate measures to mitigate ocean acidification. However, if
there were a new protocol that addresses ocean acidification, an express standard
under international law to hold states to would then exist. Accordingly, it could
be utilised as a criterion to assess the extent of a particular state's commitment
to mitigating ocean acidification, if a claim were brought against them under
UNCLOS.
With concerns surrounding carbon sequestration technologies in mind, it is
submitted that a new protocol must urge states to take a precautionary approach,
rather than explicitly encouraging the use of such technologies. The UNFCCC
notes that `[p]arties should take precautionary measures to anticipate, prevent or
minimize the causes of climate change and mitigate its adverse effects'.193 A new
protocol could contain similar phraseology, however with the inclusion of the
words `causes of ocean acidification'.
A new protocol to the UNFCCC needs to be geared towards mitigating the
negative effects of ocean acidification, as well as climate change. It is essential that
stabilisation targets for atmospheric CO2 based on ocean acidification be clearly
defined in such a protocol, so that the phenomenon does not remain a peripheral
concern. Scientists have already noted that atmospheric CO2 should be stabilised
somewhere around 450 parts per million by volume or below in order to avoid
the risk of large-scale disruptions in marine ecosystems.194 Setting out targets
in relation to this will provide greater certainty about what needs to be achieved
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by states. The UNFCCC provides the critical forum in which to establish these
targets and to reinforce the need to reduce carbon emissions to prevent severe
damage from ocean acidification.
In sum, a new protocol to address ocean acidification under the UNFCCC
seems the most cogent step to take. The recommendations outlined above
have been kept relatively general and no precise stabilisation targets have been
clearly detailed. This is because this proposal obviously warrants further research
and discussion on how to effectively prevent the negative effects of ocean
acidification. Whatever regulatory path the international community decides
to take, through a new protocol, the drafting of a new convention or the
strengthening of existing regimes, increased actions are required to mitigate the
threats that ocean acidification poses. The negative effects of ocean acidification
are far too grave to be dealt with under the existing international law and policy
framework.

7

Conclusion

This article has described the process and problems associated with ocean
acidification. It has shown that the international law and policy applicable to the
issue is incomplete and leaves uncertainty as to exactly how ocean acidification
is to be prevented.
Returning to the beginning of this article, two important questions were
asked. The first question was whether the current international regulatory
framework provides adequate protection from the negative effects of ocean
acidification. In light of the issues raised and conclusions drawn in Part III,
the answer to this is that it does so only marginally. This is because ocean
acidification still remains a peripheral concern across the different regimes, and
thus, may lead to suboptimal environmental protection. While there is certainly a
breadth of regulatory instruments that touch on the issue, they lack the necessary
depth to adequately address it. The second question was whether, if these do
not provide adequate protection, what else could be done to better address the
issue. This paper has put forward that a new protocol under the UNFCCC, with
a dedicated focus on ocean acidification, would be the most appropriate step.
Reduction targets for CO2 emissions need to be clearly set in a new protocol
under the UNFCCC, to ensure that states understand precisely what is required
of them in order to circumvent the negative consequences of ocean acidification.
Such a protocol, with a parallel focus on both ocean acidification and climate
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change would provide an appropriate setting to adopt such targets. It would
provide a crucial step that should be taken to break away from the `treaty
congestion', and to ensure that the burning issue of ocean acidification does not
become lost amongst a sea of regimes.
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This article considers the constitutional implications of the tenor
of the enduring debate on the United Kingdom's compliance with
the ruling of the European Court of Human Rights (ECtHR) in
Hirst v United Kingdom (No. 2) [2005] ECtHR 74025/01. Discussion
of the enfranchisement of prisoners has been characterised by
parliamentary reluctance to engage with the nexus between law and
politics, and a strong tendency for concerns about the ECtHR to
spill over into reckless denigration of the legal sphere as a whole.
As such, the tone of debate on this high-profile issue is liable to
erode mutual respect between the legislature and the courts, and to
diminish the perceived legitimacy of the legal system. In a nation
with an uncodified constitution, the effect of such erosion should
not be underestimated. The true danger of the Hirst debate, this
article contends, is that continued non-compliance will entrench
mistrust of law, the rule of law and the judiciary, thereby allowing
concerns about the Strasbourg court not only to undermine the
UK's international standing, but also to destabilise the constitutional
balance closer to home.
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In Hirst v United Kingdom (No 2)1 (Hirst), the European Court of Human Rights
(ECtHR) determined that UK legislation rendering the vast majority of prisoners
legally incapable of voting was incompatible with the European Convention on
*
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Human Rights (ECHR).2 It might have been expected that the UK, commanding
an impressive record of compliance with ECtHR judgments, would have passed
legislation to bring the provision in question within the bounds of acceptability
outlined in Hirst without delay.3 Yet seven years later, the offending legislation
remains on the statute books. Parliament, as it made clear in a vote in February
2011, is staunchly against compliance with the Strasbourg judgment.4 The legislature is largely opposed to the enfranchisement of prisoners but—crucially—is
also of the opinion that `legislative decisions of this nature should be a matter for
democratically-elected lawmakers'.5 As Gary Streeter MP put it, with only a dash
of polemic, `[t]his matter is not really about whether prisoners in this country have
the right to vote, but about whether this House has the right to make its own laws
for its own people'.6
Parliamentary debate and media commentary have largely reduced the Hirst
question to a battle between the political and the legal. The rule of law, we are
told, demands compliance with the Strasbourg judgment, while parliamentary
sovereignty dictates that to comply would be to sacrifice the autonomy of the
legislature. Parliamentary sovereignty and the rule of law—and politics and law
by extension—are pitted against each other as natural enemies. However, this
framework of opposition is not only a misrepresentation of, but is also potentially
damaging to, the delicate balance of the constitution. Parliamentary sovereignty
and the rule of law should not be regarded as rivals vying for pre-eminence.
Rather, they operate within a framework of fruitful tension characterised by
mutual respect and underpinned by the perceived legitimacy of the executive,
legislature and judiciary. It is this mutual respect and perceived legitimacy, so
crucial to the stability of the constitution, which the Hirst debate threatens to
seriously undermine.
This study will unpick the dichotomy which has characterised the debate
thus far and advocate compliance with Hirst on two interconnected grounds.
2
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First, when the unhelpful political/legal dichotomy is removed, popular arguments against compliance lose their standing and rights-based arguments for enfranchisement prevail. Secondly, compliance would mitigate the constitutional
damage already done by the tenor of parliamentary discussion of this issue. Compliance, of course, poses its own legal questions, and this study will conclude by
considering the different potential models of compliance in the light of ECtHR
judgments, the substantive question and Parliament's wider concerns about the
ECtHR.

1

The current situation

The legal provision at the heart of the furore is section 3 of the Representation of
the Peoples Act 1983 (UK):
1. A convicted person during the time that he is detained in a penal
institution in pursuance of his sentence or unlawfully at large when
he would otherwise be so detained is legally incapable of voting at
any parliamentary or local government election.
This legislation was challenged when a convicted prisoner sued the UK for
denying him the vote. Having failed in the High Court, where the legislation was
held to be a legitimate and proportionate interference with the right to vote,7
John Hirst proceeded to Strasbourg. At the ECtHR, he argued on the basis
of a violation of his rights under Articles 10 and 14 of the ECHR and Article
3 of Protocol No 1,8 claiming just satisfaction under Article 41 of the ECHR.
The Grand Chamber held that the right to vote is `not a privilege' and that
therefore `the presumption in a democratic State must be one of inclusion', but
that the right was not absolute and that contracting states must be allowed a
margin of appreciation.9 As the UK ban was deemed `general, automatic and
indiscriminate', it was held to fall outside this margin and violate Article 3 of
Protocol No 1,10 which requires `free elections at reasonable intervals by secret
7
8
9
10
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ballot, under conditions which will ensure the free expression of the opinion of
the people in the choice of the legislature'.
As the UK has a treaty obligation `to abide by the final judgment' of the
ECtHR in any decision to which it is a party,11 one might have assumed that
there would be little to report from this point; the UK would simply introduce
amending legislation without delay. In this exceptional case, however, Parliament
has refused to comply. The legislature does not want to enfranchise prisoners and
asserts that the ECtHR cannot force its hand. The Court of Appeal in R (Chester)
v Secretary of State for Justice and Another has held that it is not the business of
domestic courts to intervene in these `delicate and difficult' choices, on the basis
that the decision `is a political responsibility and that is where it should remain'.12
On Thursday 10 February 2011, a House of Commons majority passed the
following motion proposed by David Davis MP:
That this House notes the ruling of the European Court of Human
Rights in Hirst v the United Kingdom in which it held that there had
been no substantive debate by members of the legislature on the
continued justification for maintaining a general restriction on the
right of prisoners to vote; acknowledges the treaty obligations of the
UK; is of the opinion that legislative decisions of this nature should
be a matter for democratically-elected lawmakers; and supports the
current situation in which no prisoner is able to vote except those
imprisoned for contempt, default or on remand.13
In November 2012, following much debate on and criticism of the above position,
Chris Grayling presented the Voting Eligibility (Prisoners) Draft Bill. This draft
bill contains three options: first, a ban for prisoners sentenced to four years or
more; secondly, a ban for prisoners sentenced to more than six months; and
finally, a restatement of the existing ban. Though proposals have been brought
forward there remains much work to be done; the tone of the presentation of
the bill can at best be described as grudging, and the government itself is `unable
to say' that the third of the proposed options is ECHR-compliant.14 Unless and
11
12
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until appropriate proposals are enacted, the UK remains in direct defiance of an
ECtHR ruling and in breach of Article 46 of the ECHR.

2

Parliamentary sovereignty and the rule of law: a
dichotomy reconsidered

Introducing his motion to the House of Commons, David Davis MP claimed
it would give Parliament `the right to assert its own right to make a decision
on something of very great democratic importance'.15 As the debate progressed
claims of such importance were repeated many times over, but, as Dr Ed Bates has
observed, `there was very little by way of a mature debate on the merits and demits
of prisoner voting'.16 Nor was there considered debate on the constitutional issue;
concepts such as the rule of law and parliamentary sovereignty were regularly
invoked with little or no pause to consider their actual meaning or significance.
The loudest voices were in staunch defence of parliamentary sovereignty and
vehemently opposed to the interference of a `kangaroo court'.17 A dissenting
few argued that `we who believe in the rule of law … cannot allow a precedent
to be created whereby it is okay to pick and choose which laws we obey'.18
This juxtaposition has characterised not only debate in the Commons, but the
entire discussion of Hirst. The media has largely followed the lead of politicians,
either championing the rule of law or declaring that `Euro judges trample UK
sovereignty'.19
It is ironic that this crude juxtaposition has been so energetically perpetuated
when the Hirst debate acutely demonstrates the connection between law and
politics. A case such as this, where failure to comply with a legal judgment `sounds
at the political level',20 is a potent reminder that legal decisions are often only
complied with because of political impetus and that law itself is only respected
because it commands political legitimacy. Indeed, interrelation between the
15

House of Commons Debates, above n 4, col 493.
E Bates, `Is the Attorney General right on prisoner votes and subsidiarity?', UK Human Rights
Blog, 27 October 2011, <http://ukhumanrightsblog.com/2011/10/27/is-the-attorney-generalright-on-prisoner-votes-and-subsidiarity-dr-ed-bates/> [accessed 1 March 2013].
17
House of Commons Debates, above n 4, col 537 (Phillip Hollobone MP).
18
Ibid, col 562 (Nick Boles MP).
19
J Slack, `Euro judges trample UK sovereignty and insist: You WILL give prisoners the vote',
Daily Mail, 13 April 2011, <http://www.dailymail.co.uk/news/article-1376350/Prisoner-voteban-Euro-judges-trample-UK-sovereignty-dismiss-appeal.html> [accessed 1 March 2013].
20
R (Chester) v Secretary of State for Justice and another [2011] 1 WLR 1436, para 27.
16

Constitutional Implications of the Debate on Prisoner Enfranchisement

279

legal and the political lies at the heart of the constitution. As Tom Hickman
has noted, the `subtle and important core' of Dicey's constitutionalism, and the
feature which endures to the present day, is `the way that the branches interact',21
accommodating both society's long-term values and its shorter-term needs. This
interaction is facilitated by fruitful tension characterised by mutual respect and
not hostile opposition.
When we remove the `mystical law-politics distinction which elevates law
to a suprapolitical plane',22 the Hirst question can be illuminated by a fuller
understanding of the true political context. It is clear from the briefest of scans
of Hansard that the main source of discontent with Hirst is serious concern
about the ECtHR, which many consider to be ill-equipped to carry out its role,
overwhelmed by its task and—most crucially—overstepping its jurisdiction. One
of the main qualms with Hirst is the ECtHR's use of the margin of appreciation
doctrine, which guarantees states some room for manoeuvre on politically
sensitive issues. A vocal critic of the ECtHR's use of the doctrine is Lord
Hoffmann, who has argued extra-judicially that:
[T]he Court has not taken the doctrine of the margin of appreciation
nearly far enough. It has been unable to resist the temptation to
aggrandise its jurisdiction and to impose uniform rules on Member
States.23
Though it is largely uncontroversial that it would be inappropriate for the ECtHR
to impose one international standard in these politically and culturally sensitive
matters, the question of how widely the margin should be drawn is highly
contentious and understandably so. Such concerns are vitally important, and to
ignore them is to short-circuit the Hirst question.
The real issue at hand, then, is how to give voice to Parliament's concerns
about the ECtHR. This question is illuminated by a closer look at the views
of Lord Hoffmann. Though his words have been quoted by many arguing for
non-compliance, he instead speaks of hope for renegotiation:
21
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At some time the Member States of the Council of Europe will have
to sit down and decide upon its future. When they do, I hope they
will give more serious thought than they did in 1950 to what exactly
it is supposed to do.24

Reform and renegotiation may well be possible if approached through thoughtful,
formal, political discussion. The Council of Europe acknowledged this in the
Brighton Declaration, which makes specific provision for long-term reform,
articulating that `a process is needed to anticipate the challenges ahead and
develop a vision for the future of the Convention' and anticipating that `[a]s part
of this process, it may be necessary to evaluate the fundamental role and nature of
the Court'.25 At present, the UK commands reasonable influence in Europe. To
continue to pursue a policy of non-compliance would undermine this influence
and thereby reduce Parliament's ability to act upon its wider concerns about the
ECtHR.
Compliance with Hirst, therefore, is legally sound, politically expedient and
the best way in which to give voice to Parliament's wider concerns about the
ECtHR. It would be no infringement of sovereignty for Parliament to make
a strong statement detailing parliamentary dissatisfaction with the ruling and
explaining that legislation complying with Hirst will nonetheless be enacted on
the basis that Parliament recognises the need to abide by the law and that the
influence bestowed by an excellent record of compliance will best equip the UK
to affect future reform. As Gary Streeter MP has noted, `this matter is not really
about whether prisoners in this country have the right to vote'.26 Had his motion
been presented to Parliament as two separate questions—the substantive and the
constitutional—it would be far clearer that the real issue here is the jurisdiction of
the ECtHR. As it stands, it falls to Parliament to overcome the stubborn stalemate
of its own creation in order to maximise its potential to bring about real change
on the constitutional issue which Hirst has come to represent.

24

Ibid, para 45.
Council of Europe, High Level Conference on the Future of the European Court of Human Rights Brighton Declaration, 20 April 2012, Arts 30-1,
<http://hub.coe.int/en/20120419-brighton-declaration/> [accessed 1 March 2013].
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Mutual respect, perceived legitimacy and the
need for compliance

The Hirst debate has not only misrepresented the delicate balance of the constitution, but has also gone some way towards actively damaging it. To represent
parliamentary sovereignty and the rule of law as at continual loggerheads clearly
perverts public understanding of the unwritten constitution. However, this debate has also seen parliamentarians displaying an alarming lack of respect for the
rule of law and the legal profession as a whole; a tendency that threatens to pervert the balance of the constitution itself.
Anti-legal polemic has been rife throughout discussion of Hirst. Such
was their zeal to assert the sovereignty of Parliament against the pernicious
legal system that many parliamentarians openly declared their mistrust of the
profession during the Commons debate. Steve McCabe MP prefaced his speech
with `I am not a lawyer. I am just a humble Back Bencher doing his best to
represent his constituents'.27 Claire Perry MP began `I am of course not a lawyer,
so I speak, I hope, the language of common sense'.28 Ian Davidson MP, in fear that
`[w]e are in danger of turning this debate, which is about basic, simple questions,
into a lawyers' talkfest', felt the need to declare that:
Not only am I not a lawyer, I have never been a lawyer, and I have
no intention of ever becoming a lawyer. As far as I am aware, no one
in my family unto the nth generation has ever been a lawyer.29
Throughout the debate a lack of legal training was worn as a badge of honour,
the implication being that the whole issue of prisoners' voting rights is a storm in
a teacup brewed by `lawyers … circling like vultures, waiting for convicted men
and women to make financial gain from this farce'.30
Two recent extra-judicial observations of Lord Neuberger illuminate the
problems such pronouncements may cause. In the Second Lord Alexander of
Weedon Lecture, the Master of the Rolls observed that `perceived legitimacy is of
the essence where there is no written constitution'.31 In another recent lecture,
he stressed the importance of mutual respect:
27

Ibid, col 541.
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Mutual respect between the judges and the politicians is essential …
[I]f they slang each other off in public, members of the judiciary and
members of the other two branches of government will undermine
each other, and, inevitably, the constitution of which they are all a
fundamental part, and on which democracy, the rule of law, and our
whole society rests.32

Having allowed its criticisms of the ECtHR to spill over into what, at times, can
only be termed vilification of the entire legal profession, Parliament has undoubtedly gone some way down this path towards constitutional destabilisation. The
lack of respect demonstrated for the legal profession as a whole surely at least
equals the `barrage of hostile criticism'33 levelled at the ECtHR, for which the debate has been heavily criticised, and undermines the perceived legitimacy of the
legal sphere.
Further opposition to the judgment, or the enactment of the third option
in the draft bill, is unlikely to light the touchpaper of a constitutional crisis. It
would, however, consolidate the irresponsibly negative representation of the legal
sphere already perpetuated, undermining the mutual and perceived legitimacy
which is so crucial to the constitution in the longer term. Compliance with
Hirst would counter this dangerous tendency towards destabilisation by sending
a message that even when it disagrees with the law, even when it may technically
be able to shirk away from the law, Parliament will obey the law and respect the
constitutional importance which it commands.

4

Towards a model of compliance

There must, then, be some form of compliance. What exactly this means,
however, is complicated by the line of cases following Hirst. For a measure to
be proportionate, and therefore acceptable, Hirst held there must be `a discernible
and sufficient link between the sanction and the conduct and circumstances of the
ources/JCO/Documents/Speeches/mr-speech-weedon-lecture-110406.pdf> [accessed 1 March
2013].
32
Lord Neuberger of Abbotsbury, Master of the Rolls, `Where Angels Fear to Tread', Holdsworth
Club 2012 Presidential Address, 2 March 2012, para 37, <http://www.judiciary.gov.uk/Re
sources/JCO/Documents/Speeches/mr-speech-holdsworth-lecture-2012.pdf> [accessed 1
March 2013].
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individual concerned'.34 Frodl v Austria (Frodl), following Hirst, stated that `[u]nder
the Hirst test … it is an essential element that the decision on disenfranchisement
should be taken by a judge, taking into account the particular circumstances,
and that there must be a link between the offence committed and issues relating
to elections and democratic institutions'.35 In the later case of Greens and MT
v United Kingdom, considering the UK's ongoing non-compliance, the ECtHR
distanced itself from the interpretation of Hirst given in Frodl, clarifying that
`the Grand Chamber in Hirst declined to provide any detailed guidance as to
the steps which the United Kingdom should take' and that `a wide range of
policy alternatives are available to the Government'.36 As Sophie Briant has
cogently argued, this distancing was strictly correct; Hirst in fact held that judicial
decision-making was desirable, not obligatory, and did not specify where the
`discernible and sufficient link' would be present.37
How, then, should the government proceed? It is submitted that Parliament
should legislate to implement the Hirst test as interpreted in Frodl. By this model,
prisoners would be disenfranchised by judicial decision when their offences
are linked to `issues relating to elections and democratic institutions'.38 Dr
Eric Metcalfe's suggestion that Guy Fawkes would have been a good candidate
for disenfranchisement, his offence `striking against the democratic order',39
indicates how rare such cases would be. This form of compliance commands
two distinct advantages: it is underpinned by a coherent ideological approach
to the substantive issue at hand, and it minimises the chance of further legal
challenge. As such, it is the model which would allow Parliament to counter the
constitutional damage which has already been done and finally move on from
Hirst.
The alternative course of action would be to enact legislation on the basis
of a looser reading of the Hirst test, by which not only electoral crimes hold
a `discernible and sufficient link' to disenfranchisement.40 Rather, particularly
severe crimes would be deemed discernibly and sufficiently linked to the sanction.
34
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This alternative, adopted by the government in the first and second options
proposed in the draft bill, has the advantage of popularity; it would appease
those politicians and publications that worry that the Hirst affair will see `rapists,
paedophiles and murderers' enfranchised.41 However, it poses two serious
difficulties.
First, the substantive basis underpinning the motivation for this looser
reading is decidedly shaky. It is often claimed that the convict `has broken their
contract with society to such a serious extent that they have lost all these rights:
their liberty, their freedom of association and their right to vote'.42 The notion
of the social contract, indeed, is used in the introduction to the draft bill itself
(paragraph 9). Behind this notion is the idea that `when people are convicted
and sentenced to imprisonment, they lose the moral authority to vote'.43 These
arguments from social contract and moral authority are entirely unconvincing.
This distorted social contract theory ignores the fact that society has obligations
towards the individual that are not conditional: a highly dangerous message and
one which is patently incorrect. The argument from moral authority is similarly
unsound: in a democracy with universal suffrage the votes of all—even those who
might be considered morally lacking—count equally.
Secondly, a model of compliance based on a loose reading of the Hirst test
also falls down on pragmatic grounds. Sophie Briant is surely correct to argue
that `challenges are particularly likely if … legislative proposals fall short of Frodl's
interpretation of Hirst'.44 Were the UK to concede to comply with Hirst in order
to restore faith in the legal system and maintain the UK's bargaining position, it
would be entirely counterproductive to implement legislation which would take
the nation back to the ECtHR in a few months' time. Further, it is quite possible
that if new legislation were to be challenged in Strasbourg, the ECtHR would
take a view akin to that held in Frodl. Though Frodl was perhaps overzealous in
its reading of Hirst, it surely presents the natural conclusion to the reasoning of
the case; where voting is considered a right, and the presumption is accordingly
against disenfranchisement, the test for a `discernible and sufficient link' will be
a stringent one.
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Concluding thoughts

The Hirst debate, then, is one of serious constitutional import. If non-compliance
continues, Parliament will firmly establish the negative view of the rule of law
and the legal sphere which has already been purveyed, undermining the mutual
respect and perceived legitimacy central to the unwritten constitution. If the
government seeks to appease the ECtHR by introducing legislation in line with
the draft bill on the basis of a loose reading of the Hirst test, ideas of `moral
authority' and `social contract' will have been introduced into the law, quite
contrary to human rights and the principle of universal suffrage. However, if
the government were to take the perhaps unlikely step of calling Parliament
to legislate in line with Frodl, the Hirst debate could be turned around to
restore mutual respect between legal and political powers and restore perceived
legitimacy for the rule of law. The question of prisoners' voting rights may not
be a constitutional crisis but it will surely be a constitutional turning point, for
better or for worse.
The distinguished lawyer and politician Francis Bacon once counselled:
[A]nd let no man weakly conceive that just laws and true policy have
any antipathy; for they are like the spirits and sinews, that one moves
with the other. Let judges also remember, that Solomon's throne
was supported by lions on both sides: let them be lions, but yet lions
under the throne ….45
The Hirst debate has been characterised by parliamentarians' refusal to accept
this interconnection between `just laws and true policy' which is the lifeblood of
the body politic. Understandable concerns about the ECtHR have been allowed
to engulf the issue and spill into reckless denigration of the legal sphere as a
whole. This has doubtlessly already affected public perceptions, undermining
the rule of law and thus recklessly swaying the delicate balance of the unwritten
constitution. The draft bill, limited and grudging as it is, will do nothing to
remedy the situation. Debate on the proposals put forward is likely simply to
involve more of the fruitless and damaging point-scoring which has characterised
discussion of the Hirst question so far, and the strength of any legislation born
of such debate is likely to be questionable at best. The true danger of the Hirst
debate, however, is that continued non-compliance will entrench mistrust of law,
the rule of law and the judiciary, thereby allowing concerns about the ECtHR
45
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to destabilise the constitutional balance in this country. The government must
now put an end to this stubborn stalemate. If it does otherwise, the judiciary will
remain under the throne but, as their perceived legitimacy erodes further, may
not be lions for long.
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Introduction

Legal scholarship often characterises the use by courts and tribunals of judicial
decisions from other courts and tribunals (`external judicial decisions')1 as a sort
of inter-judicial dialogue. For instance, L'Heureux-Dubé, a former justice of the
Supreme Court of Canada, uses the word `dialogue' to describe the practice of
national courts citing, analysing, relying on, or distinguishing the decisions of
foreign and supranational tribunals.2 This interaction, however, remains a `messy
process' according to Slaughter, taking place across, above and below borders.3
She observes that `[t]he activities of the many different types of courts involved in
this process do not conform to a template of an emerging global legal system in
which national and international tribunals play defined and coordinated roles'.4
While there are many levels of judicial interaction, this article focuses on
the interaction of international criminal courts and tribunals, an under-explored
area in the literature. Terris, Romano and Swigart observe that `[t]he role of
precedent across international courts has not yet been thoroughly studied, since
it is only recently that the number of international rulings of most courts has
become sizeable'.5 Similarly, Romano notes that `[t]he role of precedent across
international courts is still a largely unmapped territory. While most literature
to date has focused on the treatment by courts of their own precedents, there
have been very few studies about the treatment of precedent across international
courts'.6
In the sphere of international criminal law, the question of interaction was
flagged as early as 1995, when the Tadić Trial Chamber asked whether the ICTY
is `bound by interpretations of other international judicial bodies or whether it
is at liberty to adapt those rulings to its own context'.7 In that case, the judges
1

2

3
4
5
6
7

This article makes use of the phrase `external judicial decisions' instead of the more encumbered
notion of `precedent'. For a discussion of this point, see N Miller, `An International Jurisprudence? The Operation of ``Precedent'' Across International Tribunals', (2002) 15 Leiden Journal of
International Law 483, 489.
C L'Heureux-Dubé, `The Importance of Dialogue: Globalization and the International Impact
of the Rehnquist Court' (1998) 34 Tulsa Law Journal 15, 24. See also `Developments in the Law:
International Criminal Law' (2001) 114 Harv Law Review 1943, 2049.
A M Slaughter, `Judicial Globalization', (2000) 40 Virg JIL 1103, 1104.
Ibid.
D Terris, C P R Romano & L Swigart, The International Judge: An Introduction to the Men and
Women Who Decide the World's Cases (2007) 120.
C P R Romano, `Deciphering the Grammar of the International Jurisprudential Dialogue' (2009)
41 International Law & Politics 755, 760.
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found the lack of guidance on this subject in the Report of the Secretary-General
to be `particularly troubling because of the unique character of the International
Tribunal'.8 Yet almost two decades later there remains a relative scarcity of
normative guidance with respect to the use of external judicial decisions. For
instance, in 2009 the ICTY, in conjunction with the United Nations Interregional
Crime and Justice Research Institute, developed a Manual on Developed Practices,
prepared as part of a project to preserve the legacy of the ICTY. Although this
Manual runs into over 240 pages and aims to provide a `blueprint of [the ICTY's]
practices for use by other international and domestic courts', relatively little is
said therein about the ICTY's practices with respect to the use of external judicial
decisions.9 In this respect, Terris et al have observed that any official directives
or policies concerning the use of external judicial decisions, where they exist, are
`always tacit, never explicit', and may vary from court to court.10
Against the backdrop of the scarcity of normative guidance on this subject,
Terris, Romano and Swigart have found that a `theory of precedent' may be
emerging.11 Their research, conducted between 2004 and 2006, is primarily
based on qualitative interviews with international judges from various courts
and tribunals, including international criminal courts and tribunals. According
to Terris et al, it is possible to identify some consistent, systematic and general
approaches, on the part of international and regional courts and tribunals, to the
use of external judicial decisions.
This article sets out to `test' Terris et al's `theory of precedent' with particular
reference to the practice of international criminal courts and tribunals. In
particular, it aims to determine whether it is possible to distil any method or
`theory of precedent' from such practice; that is, whether any systematic and
general approaches to the use of external judicial decisions are emerging from
the practice of the international criminal courts and tribunals. In this respect, the
article is based on a qualitative analysis examining some of the final judgments of
five international criminal courts and tribunals, namely:
1. the International Criminal Tribunal for the former Yugoslavia (ICTY );
2. the International Criminal Tribunal for Rwanda (ICTR);
8
9
10
11

Measures for Victims and Witnesses, Case No IT-94-1-T, 1995, 17.
Ibid, 19.
ICTY & United Nations Interregional Crime and Justice Research Institute, ICTY Manual on
Developed Practices (2009) 1.
Terris et al, above n 5, 120.
Ibid.
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3. the Special Court for Sierra Leone (SCSL);
4. the Extraordinary Chambers in the Courts of Cambodia (ECCC); and
5. the International Criminal Court (ICC).
The specific judgments which constituted the primary sources for this analysis
have been listed in Annex I. The primary units of analysis were instances of use of
external judicial decisions in the judgments. With respect to the SCSL, the ECCC
and the ICC, in view of the relatively low number of final judgments delivered
by the cut-off date (18 May 2012), all final judgments have been included. With
respect to the ICTY and ICTR, the criteria for the selection of the final judgments
were: (1) the date of delivery of the judgments; and (2) the judgments had to make,
at least, some use of external judicial decisions.12
This article considers, first, the elements of the `theory of precedent,' as
elaborated in Terris et al's book. It then sets out to `test' this theory on the basis
of the practice of international criminal courts and tribunals. It examines the
inapplicability of the doctrine of binding precedent and discusses the principle
of judicial comity, considering instances in which international criminal courts
and tribunals have departed from the findings of external judicial decisions.
The article makes the point that there is a growing expectation, in the field of
international criminal adjudication, that such courts and tribunals ought to take
express account of relevant external judicial decisions, even if contradictory. The
article proceeds to consider the formal nature of the judicial acts that may be
relied on by international criminal courts and tribunals, considering that such
courts and tribunals have relied not only on final judgments and decisions, but
also, inter alia, on advisory opinions and the submissions of advocates-general.
The article then considers international criminal courts and tribunals' reliance
on judicial decisions from generalist and specialist courts and tribunals. In
particular, it discusses the use by such courts and tribunals of jurisprudence from
the International Court of Justice (ICJ), as well as human rights courts. The article
also considers international criminal courts and tribunals' reliance on judicial
decisions from national courts and the process of transposition associated with
such reliance. It concludes by outlining some possible areas for further research.
12

In this context, minimal use was made of tables of authorities annexed to some of the judgments
because such annexes did not always portray an accurate picture of the external judicial decisions
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A `theory of precedent'

In their extensive study of international adjudication, Terris et al argue that,
although the role of precedent across international courts has not yet been
thoroughly studied, it seems that elements of `a sort of ``theory of precedent''
are gradually emerging'.13 In this respect, the authors proceed to sketch out the
elements of such a `theory of precedent', which include:
1. No international judge seems to feel bound by the jurisprudence of another
court. The jurisprudence of other courts is taken into consideration only
when one's own court has no useful precedents. Although some judges
might be more willing than others to cite, citing is generally done sparingly,
selectively, and grudgingly.14
2. If, on a given point of law, judges of one court feel differently than those
of another court, out of judicial comity they will simply omit to take
cognizance of judgments that do not support the reasoning chosen. Judges
avoid citing to say that `they got it wrong'—this is severely frowned upon.15
3. The formal nature of a judicial finding does not matter. Judges consider
decisions of other international courts regardless of whether they are
final or preliminary judgments, orders, nonbinding advisory opinions, or
anything else. They look at the jurisprudence rather than the specifics of
the case; what ultimately matters is only that the reasoning that led the
other tribunal to a given conclusion is legally sound and persuasive.16
4. In the judges' minds, international courts seem to be divided between
generalists, like the ICJ, and specialists (all others), and between regional
courts and the so-called universal courts, that is to say, those whose
jurisdiction is not restricted to any particular geographic area. This means
that specialised courts will consider, quote, and defer to the ICJ on matters
of general public international law. Arguably, this should also imply that
the ICJ will defer to specialised tribunals concerning matters over which
they have special knowledge or competence.17
13
14
15
16
17

Terris et al, above n 5, 120.
Ibid.
Ibid, 120-121.
Ibid, 121.
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5. `Universal' courts might consider, but will refrain from quoting regional
courts. This stems from the perceived need not to attribute particular
value to the jurisprudence of certain regions in determining the content of
rules of international law that have universal reach. Moreover, relying on
the jurisprudence of national courts seems even more problematic. Much
like the case of international rulings, they are a documentary source that
can be used to provide evidence of a rule generated by one of the primary
sources. Yet, their impact on substantive international law is limited by
several factors.18
Against the backdrop of these elements, this article proceeds to examine whether
any coherent and systematic general approaches to the use of external judicial
decisions may be said to be emerging from the practice of international criminal
courts and tribunals. In this context, a notable difference between Terris et
al's study and the present research is that the former was not confined to
international criminal courts and tribunals only. In their study, Terris et al
included interviews not only with serving judges from the ICTY, the ICTR, the
SCSL and the ICC, but also with judges from other international and regional
courts and tribunals, such as the ICJ, the European Court of Human Rights, the
International Tribunal for the Law of the Sea and the World Trade Organization
Appellate Body.19 However, given that their `theory of precedent' is not qualified
or restricted to any specific type of court, and is expressed in language that is
all-encompassing, it appears to also be applicable to international criminal courts
and tribunals. This article considers whether Terris et al's `theory of precedent'
provides an appropriate framework for analysing the judicial practice of these
international criminal courts and tribunals.

3

No precedent for the `theory'

From the qualitative analysis of the judgments of international criminal courts
and tribunals considered in this research, two general elements may be distilled.
These elements feature consistently in the approaches of such courts and
tribunals to the use of external judicial decisions, namely:
18
19

Terris et al, above n 5, 121.
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1. As Terris et al observe, international criminal courts and tribunals do not
feel bound by the jurisprudence of other courts and tribunals.20
2. International criminal courts and tribunals, with some exceptions, consistently approach external judicial decisions as `subsidiary means' for the
determination of rules of law, in accordance with the doctrine of sources.
However, any consistency in the approaches of international criminal courts and
tribunals to the use of external judicial decisions stops there. Beyond these two
elements, the research for this article has overwhelmingly demonstrated that it
is not possible to identify any consistent and systematic approaches to the use
of external judicial decisions. It would, therefore, be premature to speak of a
coherent `theory of precedent' along the lines of the one suggested by Terris et al.
On the contrary, the practice of the international criminal courts and tribunals
analysed in this article has been characterised by multiple, incoherent and, in
some cases, contradictory approaches to the use of external judicial decisions.
This article does not aim to provide an explanation for the incoherence.
Grover finds that the main reasons underlying the ad hoc Tribunals' inconsistent
approaches to interpretation include the vagueness of their statutes, as well as
the scarcity of normative guidance on the subject. She observes that this state
of affairs `opened the door for judges to develop their own methods which were
perhaps inspired by their legal training and/or understanding of international
criminal law's normativity'.21 These observations inform the following analysis
of the inconsistent approaches of international criminal courts and tribunals to
the use of external judicial decisions.

4

The first element: jurisprudence of other courts
and tribunals

The first element of the `theory of precedent', as suggested by Terris et al, is
that `no international judge seems to feel bound by the jurisprudence of another
court'.22 According to the authors, this is unsurprising given the fact that `courts
are not hierarchically organised, and all are, with few exceptions, self-contained
jurisdictions. However, this also seems to stem from a certain sense of pride
20

Ibid, 120.
L Grover, `A Call to Arms: Fundamental Dilemmas Confronting the Interpretation of Crimes in
the Rome Statute of the International Criminal Court' (2010) 21 EJIL 543, 547.
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and defence of one's own judicial turf'.23 In the context of international criminal
adjudication, international criminal courts and tribunals have consistently held
that external judicial decisions have no binding force, but may bear persuasive
value.24 Yet rather than stemming from a sense of pride, as Terris et al suggest,
or from a desire to defend one's own judicial turf, the view that external judicial
decisions have no binding force in international criminal adjudication is based on
three grounds: a rigorous application of the doctrine of sources of international
law; the respect for the principle of legality; and the protection of individual
rights in criminal law. In this context, Cassese emphasises the specificity of
international criminal proceedings, which require greater circumspection and
a strict interpretation of the applicable rules.25 Similarly, in Duch, the ECCC
Supreme Court Chamber underscored that, in light of the protective function of
the principle of legality, external judicial decisions are non-binding and are not,
in and of themselves, primary sources of international law.26
Similarly, the ICTY Trial Chamber in Tadić stated that `the International
Tribunal is not bound by past doctrine',27 and in Kupreškić et al it held that `[t]he
Tribunal is not bound by precedents established by other international criminal
courts such as the Nuremberg or Tokyo Tribunals, let alone by cases brought
before national courts adjudicating international crimes'.28 In RUF, the SCSL
Trial Chamber underscored that it was `not bound by decisions of the ICTY
Appeals Chamber'29 and in Lubanga, the ICC Trial Chamber noted that `decisions
of other international courts and tribunals are not part of the directly applicable
law under Article 21 of the Statute'.30
23

Ibid.
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al study intimated that `I'm not certain that there is great practical difference between a decision
that is binding, and one that is not binding but persuasive;' see Terris et al, above n 5, 121.
25
A Cassese, `The Contribution of the International Criminal Tribunal for the Former Yugoslavia
to the Ascertainment of General Principles of Law Recognized by the Community of Nations',
in S Yee and T Wang (eds), International Law in the Post-Cold War World: Essays in Memory of Li
Haopei (2001) 49.
26
Kaing Guek Eav (alias `Duch'),
Appeal Judgment,
Case File/Dossier No.
001/18-07-2007-ECCC/SC, 2012, 97.
27
Prosecutor v Dusko Tadić (aka `Dule'), Judgment, Case No IT-94-1-T, 1997, 654.
28
Prosecutor v Zoran Kupreškić, Mirjan Kupreškić, Vlatko Kupreškić, Drago Josipović, Dragan Papić,
Vladimir Šantić, (aka `Vlado'), Judgment, Case No IT-95-16-T, 2000, 540.
29
Prosecutor v Issa Hassan Sesay, Morris Kallon, Augustine Gbao, Judgment, Case No SCSL-04-15-T,
2009, 295.
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Prosecutor v Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, Case No
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Thus, in the majority of cases, international criminal courts and tribunals
use external judicial decisions to determine rules of law, in accordance with the
doctrine of sources. However, in some cases these courts and tribunals rely
heavily—at times exclusively—on legal findings of external judicial decisions,
with little or no effort to conduct a first-hand examination of the rule of law
in question. Moreover, they occasionally use such decisions uncritically and fail
to follow the two-tiered procedure to ensure that such decisions are relied on
merely as subsidiary means.31 This approach could be characterised as `equivocal'
because the judgment may not indicate whether the court or tribunal considered
the external judicial decisions as a means of determining antecedent rules of law
or as direct sources of the rules in question.32
Moreover, in two cases, the court or tribunal expressly found that none
of the recognised sources provided an applicable rule, and proceeded to use
legal notions or findings from external judicial decisions that had not emanated
from one of the formal sources of international law. In effect, therefore, the
external judicial decisions containing such legal notions or findings constituted
the original source.33
In their discussion of this first element of the `theory,' Terris et al observe
that `jurisprudence of other courts is taken into consideration only when one's
own court has no useful precedents'.34 With respect to international criminal
ICC-01/04-01/06, 2012, 603.
The use of external judicial decisions as subsidiary means generally comprises the following
two-tiered procedure: (1) the court or tribunal satisfies itself that the legal notions or findings of a
given external judicial decision are grounded on a rule of law derived from one of the recognised
sources (international conventions, international customary law, or general principles of law);
and (2) the court or tribunal uses such legal notions or findings for guidance in the verification
of the existence or interpretation of such a rule of law (i.e. for the determination of a rule of law).
32
For instance, in the CDF case, in clarifying the meaning of `widespread and systematic' in
the context of crimes against humanity under Article 2 of the SCSL Statute, the SCSL Trial
Chamber failed to undertake any first-hand interpretation of the meaning of this phrase. Rather,
it relied almost exclusively on external judicial decisions from the ICTY, in many instances simply
adopting or subscribing to the ICTY's views uncritically. See Prosecutor v Moinina Fofana and
Allieu Kondewa, Judgment, Case No SCSL-04-14-T, 2007, 112.
33
The first case concerns Judge Li's famous dissent in Erdemović on the question whether duress
could be a complete defence to the massacre of innocent civilians at international law. See
Prosecutor v Dragen Erdemović, Judgment, Separate And Dissenting Opinion Of Judge Li, Case
No IT-96-22-A, 1997, 1 et seq. The second case is the ECCC Supreme Court Chamber's decision
in Duch, where the ECCC Supreme Court Chamber had to determine the appropriate test for
regulating adjudication of a multiplicity of offences for the same conduct (`concursus Delićtorum').
See Kaing Guek Eav (alias `Duch'), above n 26, 289 et seq.
34
Terris et al, above n 5, 120.
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adjudication, the present research has found that, although the degree of reliance
on external judicial decisions is somewhat dependent on the state of development
of the internal case law of the referring court or tribunal, this observation applies
to those issues that are relatively settled and uncontroversial in the court or
tribunal's internal jurisprudence. Indeed, where specific issues are relatively
well-settled in a court or tribunal's internal jurisprudence, a gradual shift in the
locus of reference from external judicial decisions to the internal jurisprudence
of the referring court or tribunal may, in some cases, be observed. For instance,
although, in order to ascertain the customary international law status of Common
Article 3 of the Geneva Conventions, the earlier judgments of the ICTY relied
on the holdings of the ICJ,35 as this issue became relatively more settled in the
internal jurisprudence of the ICTY, a gradual shift in the locus of reference from
external judicial decisions of the ICJ to the internal jurisprudence of the ICTY
began to take place, and the later judgments of the ICTY began to rely exclusively
on internal jurisprudence with respect to this matter.36
Conversely, with respect to issues which remain unsettled and controversial
in the internal jurisprudence of a referring court or tribunal, or with respect to
novel issues (which continue to crop up throughout the lifespan of international
criminal courts and tribunals),37 such courts and tribunals have, generally,
continued to have recourse to external judicial decisions.
Finally, with respect to this element, Terris et al assert that `[a]lthough some
judges might be more willing than others to cite, citing is generally done sparingly,
selectively, and grudgingly'.38 While the present research has not, as such,
addressed the question of selectivity, it may be safely said that, in the context
of international criminal adjudication, citing has certainly been done neither
`sparingly' nor `grudgingly'. Indeed, international criminal courts and tribunals
make frequent and varied use of external judicial decisions. This happens both
35

See, for instance, Prosecutor v Dusko Tadić (aka `Dule'), Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, Case No IT-94-1-T, 1995, 98; and Prosecutor v Zejnil Delalić,
Zdravko Mucić (aka `Pavo'), Hazim Delić, Esad Landžo (aka `Zenga'), Judgment, Case No IT-96-21-T,
1998, 303.
36
See, for instance, Prosecutor v Naser Orić, Judgment, Case No IT-03-68-T, 2006, 261; and
Prosecutor v Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, Judgment, Case No IT-04-84-T, 2008,
34.
37
For instance, over a decade after the ICTY was established, the Blaškić Appeals Chamber noted
that the Tribunal had not yet `had the occasion to pronounce' on the question of the necessary
mens rea in relation to ordering under Article 7(1) of the ICTY Statute. See Prosecutor v Tihomir
Blaškić, Judgment, Case No IT-95-14-A, 2004, 33.
38
Terris et al, above n 5, 120.
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directly, to derive guidance from the legal notions or findings of a given external
judicial decision, with a view to verifying the existence or interpretation of a
particular rule of law; and indirectly, in order to borrow a review of state practice
and opinio juris in the context of customary international law, or a survey of
national jurisdiction in the context of general principles of law (`reviews and
surveys').
With respect to the direct use of external judicial decisions, Judge Shahabuddeen noted in his declaration in Furundžija that in interpreting a rule of international law, international criminal courts and tribunals may `see value in consulting the experience of other judicial bodies with a view to enlightening [themselves] as to how the principle is to be applied in the particular circumstances
before [them]'.39 In Stakić, the ICTY Trial Chamber noted that `when interpreting the relevant substantive criminal norms of the Statute, the Trial Chamber has
used previous decisions of international tribunals', including the external judicial
decisions of the ICTR and the Nuremberg and Tokyo Tribunals.40 The ECCC
Supreme Court Chamber, in Duch, noted that the ECCC `relied heavily' on international human rights case law.41 The Kupreškić et al Trial Chamber went even
further, emphasising that `judicial decisions may prove to be of invaluable importance for the determination of existing law'.42
In the literature, Cryer notes that `[t]he ICTY and the ICTR have had reference
to domestic, as well as international, case law'.43 Cassese finds the ad hoc Tribunals
have, on occasion, `drawn upon Strasbourg case law in order to clarify concepts
that are ambiguous or unclear in international law'.44 Moreover, with respect to
the ICTY's use of external judicial decisions from national courts, Nollkaemper
states that the ICTY `has made extensive use of national case law in interpreting
and applying its Statute and Rules of Procedure and Evidence and in determining
points of general international law'.45 Furthermore, Nerlich observes that `the
decisions of the [ICC] Chambers often contain references to the jurisprudence of
39

Prosecutor v Anto Furundžija, Judgment, Case No IT-95-17/1-A, 2000, 258 (Declaration Of Judge
Shahabuddeen).
40
Prosecutor v Milomir Stakić, Judgment, Case No IT-97-24-T, 2003, 414.
41
Kaing Guek Eav (alias `Duch'), above n 26, 431.
42
Prosecutor v Zoran Kupreškić, Mirjan Kupreškić, Vlatko Kupreškić, Drago Josipović, Dragan Papić,
Vladimir Šantić, (aka `Vlado'), above n 28, 541. Emphasis added.
43
R Cryer et al, An Introduction to International Criminal Law and Procedure (2nd edn, 2010) 12.
44
Cassese, above n 25, 31.
45
A Nollkaemper, `Decisions of National Courts as Sources of International Law: An Analysis of
the Practice of the ICTY', in G Boas and W Schabas (eds), International Criminal Law Developments
in the Case Law of the ICTY (2003) 277.
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the two ad hoc Tribunals of the United Nations'.46
With respect to the indirect use of external judicial decisions, international
criminal courts or tribunals have used such decisions to borrow their reviews
or surveys. Such borrowed reviews or surveys could serve to supplement the
referring court or tribunal's own review or survey on the same or similar issue
and, indeed, may save the referring court or tribunal from having to undertake
it from scratch.47 Cryer points out that `[a]fter all, where cases contain a detailed
review of State practice and/or opinio juris, it is far simpler to refer to the relevant
case than repeat the discussion it contains'.48 For instance, in both the CDF and
RUF cases, the SCSL Trial Chambers relied on the Strugar Trial Judgment's review
of `case law developed by the military tribunals in the aftermath of World War II'
to enumerate the factors that a chamber may take into account in determining
whether a superior has discharged his duty to prevent the commission of a
crime.49
While the advantages of the indirect approach to the use of external judicial
decisions are apparent—in terms of efficiency gains and avoiding the duplication
of efforts—it is also clear that this approach has to be adopted with caution, as
relying on a review or survey which was undertaken by another court or tribunal,
founded on a different statutory framework, carries certain risks. These risks
may include the danger of such reviews or surveys being defective or incomplete
and, particularly with respect to reviews or surveys undertaken by trial-level
courts or tribunals, their liabiliy to appellate modification. Nevertheless, the
analysis of a referring court or tribunal which engages with and scrutinises the
reviews or surveys from an external judicial decision is likely to be more thorough
and rigorous.
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V Nerlich, `The Status of ICTY and ICTR Precedent in Proceedings Before the ICC', in C Stahn
& G Sluiter (eds), The Emerging Practice of the International Criminal Court (2009) 305-306.
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Peil makes a similar point with respect to the use of the teachings of publicists, namely, `[w]here
a publicist has conducted a thorough review of State practice and concluded that the threshold
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`Scholarly Writings as a Source of Law: A Survey of the Use of Doctrine by the International
Court of Justice' (2012) 1 CJICL 136, 153.
48
R Cryer, `Neither Here Nor There? The Status of International Criminal Jurisprudence in the
International and UK Legal Orders', in K H Kaikobad and M Bohlander (eds), International Law
and Power: Perspectives on Legal Order and Justice: Essays in Honour of Colin Warbrick (2009) 184.
49
Prosecutor v Moinina Fofana and Allieu Kondewa, above n 19, 248; and Prosecutor v Issa Hassan Sesay,
Morris Kallon, Augustine Gbao, above n 16, 315.
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The second element: judicial comity

The second element identified by Terris et al is that `if, on a given point of law,
judges of one court feel differently than those of another court, out of judicial
comity they will simply omit to take cognizance of judgments that do not support
the reasoning chosen. Citing to say `they got it wrong' is generally avoided, even
severely frowned upon'.50 In the context of international criminal adjudication,
the present research has found that instances in which international criminal
courts and tribunals adopt a conciliatory approach towards external judicial
decisions (i.e. distinguishing decisions which appear relevant) far outnumber
instances in which such courts and tribunals adopt a competitive approach (i.e.
departing from external judicial decisions that appear to interpret the same, or
a substantially similar rule of law, without distinguishing the matter). In this
context, Simma holds that the principle of comity, that is, of respect for the
competence of other courts and tribunals, could `be considered an emerging
general principle of international procedural law'.51
However, it has been observed that `the effort, however admirable, to serve
the cause of law through the art of distinguishing has its limits'.52 In a number
of instances, international criminal courts and tribunals have, in the words of
Terris et al, cited to say `they got it wrong'. In particular, the present research has
identified instances in which courts and tribunals have departed from external
judicial decisions that, in their view, have been made in error (`per incuriam') or
that are not in the interests of justice.53 In some cases, however, departures from
external judicial decisions remain cryptic. For instance, in Furundžija, the ICTY
Trial Chamber departed obliquely from the Constitutional Court of Colombia's
holding that `the Geneva Conventions and the Additional Protocols passed into
customary law in their entirety', without providing any justification.54
50

Terris et al, above n 5, 120.
B Simma, `Universality of International Law from the Perspective of a Practitioner' (2009) 20
EJIL 265, 285–287.
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In other cases, international criminal courts and tribunals appear reluctant
to `acknowledge that a change has occurred'.55 For instance, in Muhimana, the
ICTR Trial Chamber adopted a somewhat ambivalent stance with respect to the
appropriate definition of rape. It averred that the broad, conceptual definition of
rape articulated in Akayesu and the narrower, mechanical definition put forward
by Furundžija/Kunarac `are not incompatible or substantially different in their
application'.56 Yet, the conceptual definition of rape articulated in Akayesu is
undoubtedly broader in scope, and may encompass additional acts and omissions,
than the narrower, mechanical definition of Furundžija/Kunarac. The holding in
Muhimana thus appears not accurate.
Moreover, with respect to Terris et al's suggestion that judges could simply
`omit to take cognizance of judgments that do not support the reasoning chosen',57
there is a growing expectation that international criminal courts and tribunals
ought to take express account of relevant external judicial decisions, even if
contradictory, particularly in view of the duty of circumspection and the principle
of legality. Due to the lack of formal structures and lines of communication
across courts and tribunals, this expectation may entail significant difficulties.
However, the present research has found that where international criminal courts
and tribunals have failed to take express account of relevant external judicial
decisions, their judgments are—at least in academic writing—considered to be
less persuasive and are subject to intense criticism.58

6

The third element: substance over form

With respect to the third element, Terris et al observe that:
55

Shahabuddeen, above n 52, 130.
Prosecutor v Mikaeli Muhimana, Judgement and Sentence, Case No ICTR- 95-1B-T, 2005, 550.
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Terris et al, above n 5, 120.
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Consider, for instance, the criticism levelled at the ICC Trial Chamber in Lubanga, for simply
adopting the `overall control' test as articulated in Tadić, without taking into express account the
`effective control' test as enunciated in Nicaragua: see T R Liefländer, `The Lubanga Judgment
of the ICC: More than just the First Step?' 1 CJICL (2012) 191, 193. See also the heavy criticism
levelled at the ICTY Appeals Chamber, in Kunarac et al, in its consideration of the legal ingredients
of crimes against humanity, for taking into account three Canadian cases that supported the
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Criminal Tribunals (2010) 93.
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the formal nature of a judicial finding does not matter. Judges consider decisions of other international courts regardless of whether
they are final or preliminary judgments, orders, nonbinding advisory opinions, or anything else. What they look at is the jurisprudence rather than any specific case; what ultimately seems to matter
is only that the reasoning that led the other tribunal to a given conclusion is legally sound and persuasive.59
In the context of international criminal adjudication, this observation is largely
supported by the findings of the present research. International criminal courts
and tribunals have relied not only on final judgments and decisions, but also, inter
alia, on advisory opinions60 and the submissions of advocates-general.61
With respect to the SCSL, for instance, Article 20(3) of the SCSL Statute states
that, in hearing appeals, `[t]he judges of the Appeals Chamber of the Special Court
shall be guided by the decisions of the Appeals Chamber of the International
Tribunals for the former Yugoslavia and for Rwanda'.62 Although Article 20(3) of
the SCSL Statute only mentions the Appeals Chamber, the SCSL Trial Chamber
subsequently found `as a matter of course, the provision equally applies to triers
of fact at first instance'.63
While international criminal courts and tribunals rely on various types
of judicial findings, the present research has found that, when relying on
first instance decisions, they do not always take full account of the fact that
such decisions are subject to reversal on appeal. In Kunarac et al, the ICTY
Appeals Chamber had to verify whether the existence of a plan or policy (the
`policy requirement') was a legal ingredient of crimes against humanity under
Article 5 of the ICTY Statute.64 In its analysis, the Appeals Chamber relied,
inter alia, on the Kosovo District Court case of Trajkovic,65 which appeared to
59

Terris et al, above n 5, 121.
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See Article 20(3) of the Statute of the Special Court for Sierra Leone, annexed to the Agreement
between the United Nations and the Government of Sierra Leone on the Establishment of a
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support its interpretation that no policy requirement for crimes against humanity
was required at international law.66 However, about six months before the
ICTY Appeals Chamber delivered its judgment, the Supreme Court of Kosovo
overturned the Trajkovic decision in a manner material to its use by the ICTY
Appeals Chamber.67 Nevertheless, the Kunarac et al Appeals Judgment made no
express mention of this turn of events, and it continued to rest, in part, on the
reasoning of the Trajkovic first instance decision that had been overturned.

7

The fourth element: unity and fragmentation

The fourth element of the `theory of precedent' outlined by Terris et al holds that:
In the judges' minds, international courts seem to be divided
between generalists (like the ICJ) and specialists (all others), and
between regional courts and the so-called universal courts, that is
to say, those whose jurisdiction is not restricted to any particular
geographic area. This means that, fourth, specialized courts will
consider, quote, and defer to the ICJ on matters of general public
international law. … Arguably, this should also imply that the ICJ
will defer to specialized tribunals concerning matters over which
they have special knowledge or competence, but, to date, the ICJ
has not done so.68
Although the UN Charter does not formally endow the ICJ with `exclusive
jurisdiction'69 Schwarzenberger asserts that the ICJ, and its predecessor the
PCIJ, have to be accorded `pride of place in the hierarchy of the elements of
law-determining agencies'.70 In this respect, it has been noted that well reasoned
and strongly supported decisions of the ICJ `will be powerfully influential for
other tribunals deciding questions of international law, even though there is no
66
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formal stare decisis effect'.71 In the context of international criminal adjudication,
international criminal courts and tribunals have, indeed, by and large considered,
quoted and deferred to the ICJ on matters of general public international law.
For instance, in Čelebići, the ICTY Trial Chamber acknowledged that a particular
decision of the ICJ `constitutes an important source of jurisprudence on various
issues of international law'72 and, in Aleksovski, the ICTY Appeals Chamber
emphasised that the decisions of the ICJ may be accorded considerable weight
`due to their perceived status as authoritative expressions of the law'.73
Yet, there have been a small number of cases in which international criminal
courts and tribunals have come to a different conclusion from the ICJ, the most
prominent of these being the collision between the ICJ in Nicaragua and the ICTY
in Tadić.74 However, as one commentator observes, `[a]mong the tribunals vested
with international criminal jurisdiction, the ICTY has made such ample use of
ICJ jurisprudence that the divergence in the Tadić judgment has to be seen in
perspective'.75
With respect to the second leg of this element, namely that the ICJ may
itself defer to specialised tribunals, it has been noted that the ICJ has `hardly
ever openly referred to other international courts and tribunals'.76 However, in
the Genocide case the ICJ did attach `the utmost importance to the factual and
legal findings made by the ICTY in ruling on the criminal liability of the accused
before it',77 which could be seen to reflect the ICJ's respect for the ICTY's specialist
competence in this field.
In addition to relying on the generalist competence of the ICJ, international
criminal courts and tribunals regularly rely on the specialist external judicial
decisions of other courts and tribunals operating within different branches of
international law, in particular human rights courts. For instance, in Kunarac et
al, the ICTY Trial Chamber held that `[b]ecause of the paucity of precedent in
the field of international humanitarian law, the Tribunal has, on many occasions,
had recourse to instruments and practices developed in the field of human rights
71
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law'.78 The decisions of international and regional human rights courts have
been accorded highly persuasive value, particularly when the issue before the
international criminal courts and tribunals was one of due process.

8

The fifth element: universal criminal courts?

The fifth element put forward by Terris et al, namely that universal courts `might
consider, but will refrain from quoting regional or national courts',79 would not
appear to be directly applicable to the specific context of international criminal
adjudication. In this respect, the definition of `universal' courts adopted by the
authors is courts `whose jurisdiction is not restricted to any particular geographic
area'.80 It should be noted, first, that with reference to the specific context of
international criminal adjudication, this is not a particularly felicitous definition,
as courts and tribunals which would normally be regarded as international,
would not be considered `universal' under this definition. Indeed, of the five
international criminal courts and tribunals covered by the present research, only
one—the ICC—falls within the definition of a `universal' court. The jurisdictions
of the others—namely the ICTY, the ICTR, the SCSL and the ECCC—are all
restricted ratione loci and cannot, therefore, be considered `universal' according
to this definition. Given that, at the time of writing, the ICC had only delivered
one final judgment, namely Lubanga, it would be difficult to assess how frequently
this court would quote decisions of regional or national courts. In Lubanga,
the ICC Trial Chamber relied extensively on judicial decisions from sister
international criminal courts and tribunals, such as the ICTY81 and the SCSL.82
It also referenced two judicial decisions of the European Court of Human Rights,
primarily because these had been cited in the Defence submissions.83
With respect to the use of judicial decisions from national courts, Terris
et al observe that `[d]omestic courts rarely pronounce themselves on rules of
international law; they are rather a more useful source when it comes to
searching for general principles of law. Additionally, they seem to be considered
78
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a last resort, to be looked at only when international sources do not help'.84
In line with this observation, international criminal courts and tribunals have
generally considered that they should first `explore all the means available at the
international level before turning to national law',85 and that national judicial
decisions should only be used as a last resort. Indeed, an order of natural
selection appears to have developed in the practice of international criminal
courts and tribunals, which indicates that relevant international judicial decisions
are preferred over national judicial decisions. For instance, in Furundžija the ICTY
Trial Chamber considered that the decisions of courts and tribunals applying
national law were `less helpful'.86 And in Kupreškić et al, the ICTY Trial Chamber
stated that national judicial decisions `would carry relatively less weight'.87
Cassese notes that, when using national judicial decisions, international
criminal courts and tribunals sometimes adopt a `wild' and mechanical approach.88 For instance, in order to determine whether the Tribunal had respected
the accused's right to be promptly informed of the charges against him, the ICTR
Appeals Chamber in Barayagwiza had to determine whether the period during
which the accused was held in custody in Cameroon at the ICTR Prosecutor's
request should be counted, even though the accused was not yet under the physical control of the Prosecutor.89 After citing external judicial decisions from the
United States and Singapore, the Barayagwiza Appeals Chamber determined that
`Cameroon was holding the Appellant in constructive custody for the Tribunal'.90
Conspicuously absent from the Chamber's analysis, however, was any express attempt to transpose the findings of decisions from these two national jurisdictions
to the specificities of international criminal law and the context of international
criminal proceedings.91
The dangers of a mechanical reliance on national judicial decisions may be
especially pronounced with respect to decisions that appear to be interpreting
international law but that, in reality, are solely based on particular interpretations
of national law and that could therefore be misleading (`red herring' decisions).
84
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For instance, a succession of ICTY Trial Chambers mechanically relied on the
expansive interpretation of `civilians', as articulated in the French case of Barbie92
(while rarely referring to the specific national circumstances that gave rise to
this expansive interpretation) to find that the term `civilians', for the purposes
of crimes against humanity, included those who were members of a resistance
movement and former combatants.93 However, this expansive interpretation of
`civilians' was subsequently rejected by the ICTY Appeals Chambers, inter alia,
in Blaškić,94 Kordić et al,95 and Galić,96 in favour of a narrower interpretation.
Conspicuous in its absence from the findings of these ICTY Appeals Chambers
was any explicit reference to the Barbie case.97
In other cases, however, international criminal courts and tribunals have
adopted a more reflective approach, which implies `a rigorous legal conception
of the role and functions of international tribunals and the sources of law from
which they may draw'.98 This was the case, for instance, with respect to the
Kupreškić et al Trial Judgment.99 In particular, this research found that the
reflective approach requires international criminal courts and tribunals to ensure
that any legal notions or findings derived from external judicial decisions: (1) are
appropriately transposed in light of the specificities of international criminal law
and the context of international criminal proceedings; (2) take into account the
inter-temporality of rules of international law; and (3) are in consonance with
international law.
From the above, it is clear that international criminal courts and tribunals
have adopted a plethora of approaches to the use of external judicial decisions.
Therefore, it is premature to speak of general and systematic approaches to the
92
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use of external judicial decisions or, indeed, of any `theory of precedent' along
the lines of the one suggested by Terris et al. International criminal courts and
tribunals ought to more expressly specify their approaches to the use of external
judicial decisions in their judgments. In addition, more research in this area is
required, to attain specific normative guidance on this subject. These measures
may, to varying extents, all contribute to promoting greater coherence in the
approaches of courts and tribunals to the use of external judicial decisions.

9

Concluding remarks

As noted in the Introduction, according to Terris et al, `[t]he role of precedent
across international courts has not yet been thoroughly studied, since it is only
recently that the number of international rulings of most courts has become
sizeable'.100 While this observation was made with respect to international
adjudication generally, it also applies to international criminal adjudication,
where the existing literature has tended to confine itself to studying the use of
external judicial decisions from one or more specific sources (such as decisions
of human rights courts or of national courts).101 Even within this confined
perspective, however, it has been noted that this subject `has received only limited
scholarly attention'.102 This article has aimed to provide a first step in the study
of the approaches of international criminal courts and tribunals to the use of
external judicial decisions. It is hoped that this brief article may serve as a basis for
further research in this area. For instance, as the body of judgments rendered by
the ICC becomes more sizeable, it may be important to study how the approaches
of the chambers of the ICC to the use of external judicial decisions would
compare to the approaches of the ad hoc Tribunals and/or the internationalised
courts. Moreover, in the same manner as the judicial decisions of the ad hoc
Tribunals' predecessors, namely the Nuremberg and Tokyo Tribunals, played
a crucial role in the development of the former's jurisprudence, it would be
significant to examine the contribution of judicial decisions of ad hoc Tribunals
and internationalised courts to the jurisprudence of the ICC.103 Finally, although
100
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the ICC Trial Chamber did provide some indication of its approach to the use
of external judicial decisions in Lubanga,104 it would be interesting to consider
whether other chambers of the ICC specify, in a more direct and detailed manner,
their approaches to the use of external judicial decisions in future judgments.
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Nicaragua v Colombia at the ICJ:
Better the Devil You Don’t?
Naomi Burke*

On 19 November 2012, the ICJ issued its decision in the case Territorial and
Maritime Dispute (Nicaragua v Colombia).1 Nicaragua had requested the Court to
determine sovereignty over several maritime features in the Caribbean Sea and to
carry out a maritime delimitation of the continental shelf between Nicaragua and
Colombia. The Court carried out a maritime delimitation unlikely to have been
predicted, departing slightly from what had become an expected methodology.
The decision was not well received by Colombia. This note briefly outlines the
history of the case before analysing some of the issues raised by the decision. It
also considers the possible impact of the decision on future maritime delimitation
cases and on the role of the ICJ as a jurisdiction for maritime delimitation.

1

Procedural history of the dispute

The case began with the institution of proceedings by application of Nicaragua in
December 2001. Nicaragua claimed that the ICJ had jurisdiction on two grounds
namely: (a) under Article XXXIV of the American Treaty on Pacific Settlement
1948 (`the Pact of Bogotá'); and (b) on the basis of declarations made by both
Nicaragua and Colombia accepting the compulsory jurisdiction of the Court in
accordance with Article 36(2) of the Statute.2 Article XXXI of the Pact of Bogotá
provides that the parties `recognize, in relation to any other American State, the
jurisdiction of the Court as compulsory ipso facto … in all disputes of a juridical
nature that arise among them'.3 Colombia objected at the preliminary stage to
jurisdiction on both grounds, arguing that the maritime boundary between the
two countries had been settled by the 1928 Barcenas-Esguerra Treaty, and thus
fell outside the scope of the compulsory jurisdiction provided for in the Pact
*
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of Bogotá.4 Colombia argued that the 82nd meridian referred to in the 1930
Protocol to the Treaty was a line of maritime delimitation.5 The relevant article
of the Protocol provided that the `San Andrés and Providencia Archipelago …
does not extend west of the 82nd degree of longitude west of Greenwich'.6 In
December 2007 the Court issued a decision on preliminary objections, finding
that the 1928 Treaty and its Protocol did not effect a general delimitation of the
maritime boundary and that accordingly, the Court had jurisdiction to determine
the maritime boundary.7 The Court further held that the 1928 Treaty granted
sovereignty over the islands of San Andrés, Providencia and Santa Catalina
to Colombia but that the Treaty did not settle the question of the scope and
composition of the rest of the San Andrés Archipelago or the issue of sovereignty
over the features of Roncador, Quitasueño, and Serrana.8
Following the decision on preliminary objections, Nicaragua revised its
request to the Court. Nicaragua had initially requested the Court to delimit
a single maritime boundary of the Exclusive Economic Zone (EEZ) and the
continental shelf.9 As the EEZ cannot extend beyond 200nm, the continental
shelf claim of Nicaragua delimited by a single maritime boundary would have
been limited to a maximum 200nm limit.10 In its Reply and during oral
proceedings, Nicaragua requested that the Court only delimit the continental
shelf (including areas beyond 200nm of the Nicaraguan coast, comprising the
outer continental shelf).11 Article 76 of UNCLOS provides that the continental
shelf extends either to the outer edge of the continental margin or to a distance
of 200nm where the natural edge of the margin does not extend to that
distance.12 It its Reply, Nicaragua claimed an extended continental shelf based
4
5
6
7
8
9
10
11
12
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of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical
miles from the baselines from which the breadth of the territorial sea is measured where the
outer edge of the continental margin does not extend up to that distance.'
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on natural prolongation and requested the Court to delimit the overlap between
Nicaragua's `natural' continental shelf and Colombia's 200nm distance-based
shelf.13 Colombia argued that this revision in fact amounted to a new claim and
was therefore inadmissible.14

2

The decision of the Court

The case before the Court had two main components namely, the determination
of sovereignty over certain maritime features (including Quitasueño, Roncador
and Serrano) and a maritime delimitation based on the findings on sovereignty.
Nicaragua claimed sovereignty over all maritime features off her Caribbean coast
not proven to be part of the San Andrés Archipelago.15 Colombia, for its part,
claimed sovereignty over all the maritime features in dispute between the parties,
which it described as forming part of the San Andrés Archipelago.16 The Court
held that sovereignty over all the features in dispute resided with Colombia.17

2.1

Admissibility of a revised claim

The Court then considered the admissibility of the Nicaraguan revised claim,
finding that the extended continental shelf delimitation requested was formally a
new claim.18 However, the Court considered that the claim to an extended continental shelf arose directly from the delimitation dispute defined by Nicaragua in
its Application.19 The revised claim by Nicaragua still concerned the continental
shelf, but on different legal grounds (that is on the basis of natural prolongation
rather than distance) and was admissible. Judge Owada in his Dissenting Opinion found that Nicaragua's revised claim constituted a radical transformation of
the subject matter of the dispute and should have been declared inadmissible. He
distinguished jurisprudence where new claims had been added to an initial claim,
including the Diallo case cited by the Court in its decision,20 from cases such as
13
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the one at hand, where the initial claim was replaced by a different claim.21 The
most relevant case in that regard was Société Commerciale de Belgique, where the
PCIJ had considered a different request to that set out in the applicant's Memorial, noting the `special circumstances', particularly the lack of objection of the
respondent.22 While the admission of a substantially revised claim over the objection of the respondent may appear problematic, in practice, the Court avoided
any potential issues related to the admissibility of the new claim at the next stage
of the judgment.

2.2 Treatment of the outer continental shelf
In considering the delimitation of the outer continental shelf as requested by
Nicaragua two key questions arose, namely (a) the customary law nature of
UNCLOS rules on the continental shelf; and (b) the capacity of the ICJ to delimit
the outer continental shelf. Regarding (a), as Colombia is not a party to UNCLOS,
the case had to be decided in accordance with customary international law. The
parties disagreed on the customary law nature of rules regarding the continental
shelf beyond 200nm. During oral proceedings Judge Bennouna asked both
parties whether the rules set out in Article 76 of UNCLOS could be considered as
customary law rules. Nicaragua submitted that Article 76(1)–76(7) had the status
of customary law while Colombia submitted that while 76(1) was customary law,
there was no evidence that 76(4)–76(9) had customary law status. The Court held
that Article 76(1) of UNCLOS (which defines the continental shelf as extending
to the outer edge of the continental margin) constituted customary international
law and that it need not decide on the status of the other paragraphs of that Article
(which define the outer edge of the continental margin and how it should be
determined).23 While it is clear that the Court was concerned with its capacity
to delimit the outer continental shelf in a case where one of the parties was not
a party to UNCLOS, and thus chiefly concerned with whether the definition of
the continental shelf in Article 76(1) was a rule of customary law, the finding is
somewhat curious. The Court seems to have chosen a half-way stance—stating
that while the rule that the continental shelf extends to the outer edge of the
continental margin has the status of customary international law, the methods
of establishing the edge of the margin may not necessarily be so. It is difficult
to imagine that state practice could have coalesced around Article 76(1) but not
21
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around 76(4), that is, could states be said to agree that the shelf extends to the
edge of the continental margin if there is no agreement on how the outer edge of
the margin is to be measured?
As for the capacity of the Court to delimit the outer continental shelf, the ICJ
was presented with a substantially different situation to that before ITLOS in the
Bangladesh/Myanmar case.24 In Bangladesh/Myanmar both states were parties to
UNCLOS and had made full submissions to the Commission on the Limits of the
Continental Shelf (`CLCS'). ITLOS drew a delimitation line that extended beyond
the 200nm continental shelf until it reached an area where the rights of third
states might be affected.25 In contrast, Nicaragua had only submitted preliminary
information on the extent of its continental shelf to the CLCS. The `preliminary
information' procedure was created in part to allow developing countries more
time to prepare their submissions to the CLCS.26 Under Article 4 of Annex II to
UNCLOS, a state intending to establish the limits of the outer continental shelf
is required to submit supporting data to the CLCS within ten years of entry into
force of the Convention in that state. SPLOS/183 provides that this time limit can
be satisfied by the submission of preliminary information indicative of the outer
limits of the continental shelf as well as the intended date of full submission.27
The preliminary information submitted by Nicaragua describes preparation for
full submissions as `well advanced' but does not give an intended date for the full
submission.28 The Court was therefore not presented with definitive evidence
on the extent of Nicaragua's continental shelf. Nicaragua requested the Court
to indicate a boundary line drawn with reference to the outer edge of its shelf,
with the edge to be determined at a later stage when the CLCS had issued its
recommendations.29
The Court held that, as Nicaragua had not established that its continental
24
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margin extended to overlap with Colombia's 200nm continental shelf entitlement, it would not delimit the continental shelf boundary between Nicaragua
and Colombia's mainland coast. However the judgment suggests that it was not
only the lack of scientific evidence that prevented the Court from delimiting the
boundary as requested by Nicaragua. Referring to the fact that both parties in
Bangladesh/Myanmar had made full submissions to the CLCS, and to its finding
in the Nicaragua v Honduras case (that any claim to the outer continental shelf
must be reviewed by the CLCS) the Court stated `[g]iven the object and purpose
of UNCLOS, as stipulated in its Preamble, the fact that Colombia is not a party
thereto does not relieve Nicaragua of its obligations under Article 76'.30 Taken as
a whole, paragraphs 125–127 of the decision suggest that an UNCLOS party must
make a full submission to the CLCS and receive its recommendations before any
delimitation of the outer continental shelf, even if the delimitation involves a nonUNCLOS party.
Judge Donoghue, in her Separate Opinion, emphasised the distinction
between the establishment of the outer limits of the shelf and a delimitation
involving the outer continental shelf.31 While she agreed with the Court's finding
on the basis that Nicaragua had not established the extent of its continental
margin, she regretted the reaffirmation of the finding in the Nicaragua v Honduras
case, and the suggestion that the Court would never delimit the continental shelf
beyond 200nm in the absence of CLCS recommendations, even if one of the
parties to the delimitation was not an UNCLOS party.32 Judge ad hoc Mensah
also emphasised that the Nicaraguan claim should have been rejected on lack
of evidence and not because Nicaragua had not made full submissions to the
CLCS or because the CLCS had not made recommendations.33 Judge ad hoc
Cot expressed scepticism that Nicaragua was bound vis-à-vis Colombia to make
submissions to the CLCS.34

2.3 Delimitation methodology
Having found sovereignty over the relevant maritime features to reside with
Colombia, and that Nicaragua had not established the existence of its continental
shelf beyond 200nm, the Court then proceeded with a maritime delimitation
30
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of the continental shelf and EEZ between the Nicaraguan mainland coast and
adjacent islands and the Colombian islands. An analysis of the contribution of the
judgment as a whole to delimitation jurisprudence, including the identification of
relevant coasts and the rock/island distinction under UNCLOS Article 121(3) is
beyond the scope of this note. However, a notable aspect of the delimitation that
will be analysed is the methodology used in arriving at a line of delimitation, in
particular the weighting of basepoints and the introduction of latitude lines.
The jurisprudence of the ICJ and arbitral tribunals carrying out maritime
delimitations can be described by a narrative beginning with the equitable
principles/relevant circumstances approach and moving towards the acceptance
of the equidistance/relevant circumstances approach as standard practice.35
Since the Jan Mayen case in 1993, delimitation practice has consolidated, for the
most part, around a three-step approach.36 The three-step approach involves (i)
the establishment of a provisional equidistance line; (ii) the examination of this
provisional line in the light of relevant circumstances, which are case specific,
so as to determine whether it is necessary to adjust or shift the provisional
equidistance line in order to achieve an equitable result; and (iii) an examination
of the proportionality between the ratio of coastal lengths and the ratio of
allocated maritime areas. In 2009, the ICJ in the Romania/Ukraine case confirmed
that this three-step approach was the standard delimitation methodology used
by the Court for the delimitation of the continental shelf.37 This was also the
approach taken by ITLOS in the Bangladesh/Myanmar case. In the present case,
the ICJ held that notwithstanding arguments related to the geographical context
of the case, it would proceed according to its standard method, starting with the
construction of a provisional median line.38 The Court confirmed that it would
apply the three-step approach, however, the manner in which the second step
was carried out, that is the adjustment of the provisional median line to take
relevant circumstances into account, was somewhat unexpected. The Court had
identified two major relevant circumstances calling for adjustment of the median,
namely the disparity in coastal lengths and the relevant geographic context. The
overlapping entitlements of Nicaragua and the Colombian islands to the east
and west called for an adjustment of the median line to avoid cutting off either
35
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party from the areas onto which its coast projected.39 Up to this point, the case
appeared to be one of standard application of the three-step approach.
The Court then proceeded to adjust the median line through the weighting
of basepoints, using a 3:1 ratio between Nicaraguan and Colombian basepoints to
adjust the line, then reducing the turning points to produce a more simplified
line. This line was only applied in an area roughly stretching from north of
Providencia to south of Alburquerque cays. The Court considered that the
extension of this line further to the north or south would not lead to an equitable
result. In an unusual move the Court held that relevant circumstances in
these areas would properly be given weight `by continuing the boundary line
out to the line 200 nautical miles from the Nicaraguan baselines along lines
of latitude'.40 The features of Quitasueño and Serrana were then enclaved to
avoid a disproportionate effect on the boundary.41 This delimitation was not
dissimilar to the delimitation proposed by Nicaragua during the final round of
oral proceedings before the Court.
It is questionable whether the introduction of parallel lines can really be
described as an `adjustment' or `shifting' of the provisional median line. Previous
cases where the equidistance line was `shifted' to take relevant circumstances into
account involved moving the line, or a section of the line, laterally for example in
Jan Mayen and Libya/Malta.42 The introduction of parallel lines in the present
case is a more radical adjustment. Although the line drawn by the Court was
agreed upon by a majority of judges, the methodology used, or described as
being used, by the Court generated significant commentary in separate opinions
and declarations. Judge Xue in her Declaration emphasised that she did not
disapprove of the concurrent use of enclaving and latitude lines, but questioned
whether the three-step process was necessary in the present case.43 She further
questioned whether the weighting of basepoints was in fact a shifting of the
provisional line or whether it constituted the construction of a new line with a
3:1 ratio between basepoints.44 Judge Abraham, in his Separate Opinion noted
that while the Court described itself as following the three-step approach, in
reality it departed from it significantly. He questioned the description of the two
39
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latitudinal parallels as representing an `adjustment' or `shifting' of the median line,
while acknowledging that the Court had reached the most reasonable solution.45
In his view, the median line approach was inappropriate due to the geographic
circumstances of the case.46 Judge Keith in his Declaration essentially agreed with
the maritime boundary drawn by the Court but considered that it could have been
arrived at more directly by an approach using a number of different methods to
achieve an equitable result in the unusual geographic context.47 Judge ad hoc Cot
described the methodology as `overly complicated', the weighting of basepoints
as `bizarre' and the resulting line as a `strange sinusoid'.48

3
3.1

Impact of the decision
Colombian reaction

As a result of the introduction of two parallel lines, enclosing the large Colombian
islands, and the enclaving of Quitasueño and Serrana, Colombia was granted
significantly fewer maritime entitlements than it had claimed. The Colombian
government made its dissatisfaction with the ICJ judgment clear in several public
statements. In November 2012, Colombia withdrew from the Pact of Bogotá.49
While this withdrawal will not have any effect on the binding nature of the
decision in the Nicaragua v Colombia case, it will mean that in future, the ICJ
will not have jurisdiction to hear disputes involving Colombia, unless by special
agreement. The Colombian and Nicaraguan governments have been in contact
regarding implementation of the decision.50 Nicaragua has stated it will respect
Colombia's historic fishing rights and on 22 February 2013 Nicaragua reportedly
proposed the creation of a special fishing zone so that fishermen in the San Andrés
peninsula could continue to access fishing grounds.51
45
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Dissatisfaction with a maritime delimitation decision is on some level to be
expected when issues of access to resources are at stake. In the Fisheries Jurisdiction
case, the ICJ ruled that Iceland's unilateral extension of its exclusive fishing area
to 50nm was invalid and that the UK had fishing rights outside the 12nm limit.52
Iceland refused to comply with the decision and continued to prevent UK boats
from fishing in the area following the decision. The matter was eventually
settled by agreement between the UK and Iceland in June 1976. Guinea-Bissau
also settled its maritime boundary with Senegal through negotiation, having
previously objected to an award of an arbitral tribunal relevant to a maritime
delimitation. Guinea Bissau claimed the award was invalid and instituted
proceedings before the ICJ, seeking to have the award declared inexistent. The
ICJ rejected the objections of Guinea-Bissau in its decision of November 1991,
upholding the validity of the arbitral award.53 Although Guinea-Bissau had filed
an application with the Court, instituting a maritime delimitation case as `a totally
separate matter', the two countries entered into negotiations on the delimitation,
resulting in an agreement in 1995 and the withdrawal of the maritime delimitation
case from the Court's docket.54
While pursuing negotiations with Nicaragua, the Colombian government has
also announced the hiring of an international law firm to review the decision.55
Article 61 of the Statue of the Court only allows for the revision of a judgment on
the basis of discovery of a new decisive fact, unknown at the time of the judgment.
In the absence of such facts, Colombia could still request an interpretation of
the judgment from the Court, though the location of the boundary line itself is
unlikely to be considered subject to interpretation.56
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The Pact of Bogotá

The Pact of Bogotá has been the basis of jurisdiction for numerous cases at the ICJ,
including the maritime boundary dispute between Honduras and Nicaragua.57
Of the ten cases currently on the Court's docket, the Pact of Bogotá is cited as a
source of jurisdiction in four cases, namely: Construction of a Road in Costa Rica
along the San Juan River (Nicaragua v Costa Rica), Certain Activities carried out by
Nicaragua in the Border Area (Costa Rica v Nicaragua), Aerial Herbicide Spraying
(Ecuador v Colombia) and the Maritime Dispute (Peru v Chile). The decision in
Nicaragua v Colombia and the Colombian reaction to it, may give state parties
to the Pact of Bogotá reason for reflection. While the decision may not lead
to further withdrawals from the Pact, it certainly highlights the advantages of
bilaterally negotiated boundary settlement, rather than the perceived imposition
of a boundary from an external source. It may encourage Pact states to work
harder on negotiated settlement of disputes, particularly as Article II of the
Pact limits recourse to the dispute settlement procedures therein to cases which
`cannot be settled by direct negotiations through the usual diplomatic channels.'58

3.3

Future delimitations

The next maritime delimitation case on the ICJ's docket is the Peru v Chile case.
Oral proceedings were held in December 2012 and the case is currently under
deliberation. Like Nicaragua v Colombia, the case concerns one UNCLOS party
(Chile) and one non-UNCLOS party (Peru). A key element of the case is whether
there is a maritime boundary already in existence. Peru maintains that there
is no pre-existing maritime boundary between the parties, either arising from
a treaty or other agreement, or resulting from a de facto line.59 Chile submits
that the parties delimited their maritime boundary by point IV of the Santiago
Declaration of 1952 and that the boundary is the parallel of latitude of the point
where their land boundary meets the sea.60
Regarding delimitation methodology, Peru has requested the application
of the three-step approach and in oral argument cited the Court in Nicaragua
57
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v Colombia describing the approach as the `méthode de référence'.61 The
submissions did not make any reference to the manner in which the three-step
approach was applied in Nicaragua v Colombia. As Chile argues that the respective
maritime zone entitlements of Chile and Peru have been fully delimited by
agreement, it made no submissions on an eventual delimitation methodology
to be used by the Court in the case it found no maritime boundary to exist. If
the Court does proceed to effect a maritime delimitation in Peru v Chile, it is
unlikely that it would carry out an adjustment of the median line similar to that
of Nicaragua v Colombia. The geographic context in Peru v Chile is different to
the more complicated scenario presented in Nicaragua v Colombia and consists
of a reasonably straightforward delimitation of adjacent continental shelves. It
has been suggested elsewhere that the finding of the Court at the preliminary
objections stage of Nicaragua v Colombia, to the effect that the 82nd meridian was
not a delimitation line could have an impact on further maritime delimitations
involving lines of allocation.62 It is submitted that the use of a line of latitude or
longitude in an agreement regarding territorial or maritime boundaries has no
impact on whether the line was intended as a line of maritime delimitation or a
line of allocation. The Court at the preliminary objections stage of Nicaragua
v Colombia found that the reference to the 82nd meridian in the Protocol to
the 1928 Treaty was not a line of maritime delimitation, not because this was a
pre-UNCLOS line, or a line of longitude but because the evidence did not suggest
that the parties at the time considered the 1928 Treaty and Protocol to effect a
maritime delimitation.63

4

Conclusion

Each maritime delimitation takes place in a different set of geographic circumstances and the flexibility at the heart of the three-step approach allows these
circumstances to be taken into account. At the same time, the significant consequences that result from a maritime boundary delimitation mean that states seek
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a certain amount of predictability before submitting delimitation to a dispute settlement body. The ICJ has now decided 13 maritime delimitation cases and it is
possible to trace the emergence of a reasonably standard delimitation methodology.64 In contrast, ITLOS has so far only carried out one maritime delimitation in
the case of Bangladesh/Myanmar. As ITLOS is composed of judges specialised in
the law of the sea and has less cases on its docket than the ICJ, it would appear to
be the obvious choice for a state seeking a maritime delimitation. However, prior
to the Bangladesh/Myanmar case, the approach of ITLOS towards the maritime
delimitation jurisprudence methodology set out by the ICJ and arbitral tribunals
was unclear. In the Bangladesh/Myanmar case, ITLOS made it clear that it would
follow previous delimitation jurisprudence and the decision was generally well
received.65 ITLOS could be considered to be under greater pressure to produce
predictable results so as to establish itself as a reliable delimitation jurisdiction.
On the other hand, state parties to the Pact of Bogotá can compel fellow Pact
states to appear before the ICJ whereas the Pact does not provide for compulsory
dispute settlement before ITLOS. The ICJ has a further advantage as a maritime
delimitation jurisdiction in that in can also settle territorial disputes antecedent
to any maritime delimitation. In comparison, the jurisdiction of ITLOS is limited
to disputes concerning the application or interpretation of UNCLOS or international agreements related to the purposes of UNCLOS.66
This brings us to Nicaragua v Colombia, a delimitation involving complex
geographic circumstances with no obvious linear equitable solution. The solution
arrived at by the Court could be described as creative, and perhaps unpredictable.
It is possible that states who felt that the ICJ was the maritime delimitation devil
they knew, will be given pause for thought by the Nicaragua v Colombia judgment.
The decision in Peru v Chile is likely to be highly anticipated in this regard (if the
Court, in fact, proceeds to a maritime delimitation). The Pact of Bogotá offers
state parties ease of access to the jurisdiction of the ICJ, in that consent of Pact
states to the adjudication of a particular dispute is not required. Following the
decision in Nicaragua v Colombia, it is likely that Pact of Bogotá states will examine
whether such ease of access is still in their best interests.
64
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The Year 2012 in International
Criminal Courts and Tribunals: A
Retrospect
Henri Decœur *

2012 was a vintage year for international criminal law. After ten years in existence,
the International Criminal Court (ICC) rendered the first two judgments of its
history, as well as a decision spelling out the principles governing reparations
to victims. Former President of Liberia Charles Taylor was convicted by
the Special Court for Sierra Leone (SCSL), marking the first time a former
head of state was convicted by an international tribunal since Nuremberg.1
Judgments delivered by the International Criminal Tribunal for the former
Yugoslavia (ICTY ), now on the verge of reaching the end of its mandate, gave
rise to fierce controversy. The legitimacy of the Special Tribunal for Lebanon
(STL) was—unsuccessfully—challenged. Not to be outdone, the Extraordinary
Chambers in the Courts of Cambodia (ECCC) concluded their first cases against
former members of the Khmer Rouge regime.
These important decisions have already been, or will undoubtedly be,
abundantly commented upon.2 Rather than superficially touching upon what
others have analysed, or will analyse in extensive depth, this short note selectively
focuses on specific issues. It identifies and comments on dominant themes in
the past year's decisions—threads running through the case law which, by their
nature, reflect the controversies, orientations, and evolutions that have nourished
the field since its earliest developments. This note will accordingly discuss three
main points. The first is partly political in nature: it concerns the diverse forms of
criticism and challenges that international criminal tribunals faced in 2012. The
second is more substantive: it considers how the concept of reasonable doubt
*
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was applied by judges. The third is a matter of normative discourse: it considers
the extent to which international human rights law was used as a yardstick for
reviewing and developing norms in international criminal proceedings.

1

Challenges to the legitimacy of international
criminal jurisdictions

In 2012, international criminal courts and tribunals were not spared controversies, either legal or political. Criticism was voiced not only by outsiders, but also
by actors involved in cases, to question the legality of these institutions' existence,
the rigour of their legal reasoning as well as their prosecutorial policy.

1.1

Challenges to the legality and jurisdiction of the STL

On 27 July 2012, the STL rendered its Decision on the Defence Challenges to the
Jurisdiction and Legality of the Tribunal.3 The defence sought to challenge the
legality of the STL's creation, arguing inter alia that the UN Security Council acted
ultra vires in establishing the Tribunal and violated the sovereignty of Lebanon
by imposing a draft agreement which had not been ratified by the Lebanese
Parliament. Not surprisingly, the STL, carefully sticking to the precedent
established by the ICTY Appeals Chamber's decision on jurisdiction in Tadić,4
rejected the defence motions. Being `purely a creature of a Security Council
Resolution,'5 it declined to review the legality of the action of the Security
Council.6

1.2

Controversies and judicial shortcomings at the ICTY

A series of ICTY judgments in late 2012 provoked an unusually vehement backlash. On 16 November, the ICTY Appeals Chamber overturned the convictions
entered against Croatian generals Ante Gotovina and Mladen Markač for their
alleged role in Operation Storm in 1995.7 Scenes of jubilation were reported in
3
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Zagreb, where Ante Gotovina was welcomed by thousands of people. Serbia, for
its part, denounced the judges' decision, accusing the Tribunal of `open[ing] old
wounds'8 and showing political bias in its approach to the conflict in the former
Yugoslavia. A few days later, a trial chamber delivered its judgment in the retrial of
Ramush Haradinaj, Idriz Balaj, and Lahi Brahimaj for crimes allegedly committed, inter alia, against Serbs in Kosovo,9 acquitting the defendants on all counts
and thereby fuelling perceptions of bias in Serbia. As the judges of the STL put
it, ```selectivity'' is part of the history of international criminal jurisdictions, and
an inevitable consequence of establishing an international criminal court or tribunal'.10
Beyond political controversies, the legal reasoning of the ICTY Appeals
Chamber in Gotovina and Markač attracted much criticism. Two of the five judges
on the bench indeed expressed their dissent in the most radical terms. At the
core of the dissent was the way in which the majority of the Appeals Chamber
reviewed the Trial Chamber's analysis of the lawfulness of artillery attacks. To cut
a long story short, the Trial Chamber had ruled that all impacts situated within
200 metres of an identified military objective were to be deemed lawful, while
all those falling beyond had to be considered indiscriminate and hence unlawful.
This arbitrary standard was unanimously rejected by the Appeals Chamber. All
judges agreed that no evidence on the record, including testimonies of several
artillery experts, could reasonably lead to the conclusion that 200 metres was
an appropriate estimate.11 Consensus, however, ended here. Unfortunately, the
majority did not define the appropriate standard for assessing the lawfulness of
the attacks, thus failing to apply the norm of review enunciated at the beginning
of the judgment: `Where the Appeals Chamber finds an error of law in the trial
judgment arising from the application of an incorrect legal standard, the Appeals
Chamber will articulate the correct legal standard and review the relevant factual
findings of the trial chamber accordingly.'12 The majority thus simply dismissed
the Trial Chamber's analysis and failed to review de novo the evidence, taking
questionable analytical shortcuts to make the entire trial judgment fall apart like
a house of cards.13 Regrettably, by attributing a disproportionate significance to
8
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the question of the 200 metres standard, the Appeals Chamber did not address
in sufficient detail equally important issues. Ante Gotovina and Mladen Markač
spent years in detention and suffered the stigma of being labelled war criminals,
eventually to be found not guilty. They deserved, at the very least, a more rigorous
judgment. So did the victims of the crimes committed by the Croatian Army
during Operation Storm.

1.3

Criticism of prosecutorial policy

Another notable development of the year was the ICC Trial Chamber's critique
of the way in which the Prosecutor handled the Ngudjolo case. The judges
unanimously acquitted Mathieu Ngudjolo Chui, who had been charged with war
crimes and crimes against humanity as indirect co-perpetrator for his alleged role
in the attack on the village of Bogoro in the Ituri Province of the Democratic
Republic of Congo in February 2003. Whilst the Trial Chamber found that crimes
such as murder, plunder, and rape had undoubtedly been committed against
civilians during the attack (including by child soldiers), it was not in a position
to determine the role played by the accused at the time.14
The Trial Chamber did not sanction the Prosecutor for having changed his
argument regarding the position of the accused in different armed groups, since
the modification did not alter, in substance, the charges as confirmed by the
Pre-Trial Chamber.15 The judgment, however, contains a section specifically
dedicated to listing the shortcomings of the investigation conducted by the
Office of the Prosecutor. Although the Trial Chamber acknowledged the
difficulty of investigating this case, it blamed the Prosecutor for having failed
to call potentially important witnesses and to analyse certain points in sufficient
depth.16 What is more, contradictions, lies, and suspicious behaviour marred the
testimony of many witnesses and cast significant doubts on their credibility. As a
result, the testimony of several key witnesses in the Prosecutor's case was entirely
dismissed by the Trial Chamber.
This judgment sheds light on the challenges faced by the Office of the
Prosecutor in investigating and prosecuting wartime atrocities. It is difficult to
14

15
16
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assess how it will reflect on the Court's image and whether it will improve its
legitimacy. If the Prosecutor is deemed incapable of building a strong case against
one middle-ranking accused for a very narrow set of facts, how can he/she be
expected to deal with large-scale cases involving high-level political and military
leaders?
The question of prosecutorial discretion was addressed by the ECCC
Supreme Court Chamber in the case against Duch, former director of the Khmer
Rouge S-21 security centre.17 Responding to the appellant's argument that the
ECCC lacked jurisdiction to try him because he was not one of the `senior leaders
of Democratic Kampuchea and those who were most responsible', the Supreme
Court Chamber rejected the argument as being essentially a matter of prosecutorial policy. Interestingly, however, referring to precedents, the judges ruled that
they had `the power to review the discretion of the Co-Investigating Judges and
the Co-Prosecutors on the ground that they allegedly exercised their discretion
[…] in bad faith or according to unsound professional judgment'.18 That being
said, this power of review remains `extremely narrow in scope'.19

2

Reasonable doubt as an instrument of judicial
reasoning

An interesting feature of recent cases is the recurrent emphasis on the standard
of reasonable doubt, with the purpose of either exculpating the accused or
distinguishing between different forms of liability.

2.1 Doubts exculpating the accused
As pointed out above, the acquittal of Mathieu Ngudjolo was due to a lack
of evidence. The Ngudjolo judgment is entirely built around the notion of
reasonable doubt. As the judges rightly recalled, the fact that an allegation is not
17
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the Supreme Court Chamber continued the ECCC's delicate task of ascertaining the contours
of customary law in the time before the creation of the ad hoc tribunals (see Khieu Samphan
et al, Decision on the Appeals against the Co-Investigative Judges Order on Joint Criminal
Enterprise, Case No 002/19-09-2007-ECCC, 2010, paras 53–88). The Supreme Court Chamber
thus held that in 1975–1979 rape did not constitute a crime against humanity under customary
international law (see paras 168–213).
Ibid, para 80.
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proven beyond reasonable doubt does not necessarily imply that the allegation
is unfounded. It only means that the available evidence was not sufficient, or
not reliable enough, to verify its truthfulness. As a result, a verdict declaring
the accused not guilty does not necessarily mean that the accused is innocent.
It merely means that the evidence presented at trial was insufficient to convince
the Court beyond any reasonable doubt.20
In the view of the Trial Chamber, the evidence on the record established
that the accused enjoyed a rising social status owing to his recognised military
expertise and that he had become a key local actor in the time following the attack
of Bogoro. However, the Trial Chamber could not determine precisely what role,
if any, Mathieu Ngudjolo played in the attack. Although the Trial Chamber could
not rule out the possibility that the accused might indeed have had authority over
the armed militia responsible for the attack, in the absence of reliable information
it was not convinced beyond a reasonable doubt that this was the case.21 The Trial
Chamber sent a strong message: it recalled that international criminal trials are,
if not only, at least primarily about judging the responsibility of a person.
The concept of reasonable doubt was also central to Judge Nyambe's dissent
in Tolimir. On 12 December 2012, the ICTY found Zdravko Tolimir, former
Assistant Commander for Intelligence and Security of the Bosnian Serb Army,
guilty of genocide and sentenced him to life imprisonment for his participation
in a joint criminal enterprise (JCE) to murder the able-bodied Bosnian Muslim
men from the enclave of Srebrenica.22 In her dissenting opinion, Judge Nyambe
insisted on the `benefit of the doubt' to systematically reject evidence she believed
did not meet the required threshold of persuasiveness.23

2.2

Doubts drawing the line between modes of responsibility

Whilst, in the cases presented above, the concept of reasonable doubt was invoked
in support of the accused's acquittal, in the SCSL judgment of 18 May 2012 in
the case against Charles Taylor, it served the purpose of distinguishing between
different forms of liability. The judges first dismissed the Prosecutor's allegation
that the accused acted as member of a JCE pursuant to `a common purpose to
terrorize the civilian population of Sierra Leone'.24 The Trial Chamber concluded
20

Ngudjolo, above n 14, para 36.
Ibid, para 501.
22
Prosecutor v Zdravko Tolimir, Trial Judgment, Case No IT-05-88/2, 2012.
23
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that `th[e] evidence clearly shows that the Accused and the RUF [Revolutionary
United Front of Sierra Leone] were military allies and trading partners, but it is
an insufficient basis to find beyond reasonable doubt that the Accused was part
of any JCE'.25
Then, however, when assessing the responsibility of the accused under
other modes of liability, the Trial Chamber found the accused guilty not only
of aiding and abetting, but also of planning crimes alleged in the indictment.
According to the judges, the accused, together with the leadership of the RUF,
`intentionally designed a plan for the [invasion of Freetown]' which `substantially
contributed to the RUF/AFRC [Armed Forces Revolutionary Council] military
attacks' involving the commission of crimes, and intended, or was aware of the
substantial likelihood of such crimes being committed.26
At first glance, the findings of the SCSL might seem confusing. It is indeed
difficult to see where the judges drew the line between the common criminal
purpose required for JCE liability, and the act of designing the (potentially)
criminal conduct required by responsibility for planning. Even though there
is, in abstract legal terms, little difference between these two material elements,
the difference, as a matter of fact, is not negligible in this case. The plan for
which the accused was found guilty was much narrower in scope than the alleged
common criminal purpose. Whilst evidence demonstrated the existence of a plan
to invade Freetown, it did not establish beyond reasonable doubt the existence
of a common criminal purpose in the form of a generalised campaign of terror
aiming at controlling the population and territory of Sierra Leone and pillaging
its resources. The concept of reasonable doubt was thus used as a means of
delineating the exact responsibility of the accused based on the available evidence.

3

The influence of international human rights law

It is striking that recent decisions make abundant references to international
human rights law. Human rights instruments as well as the jurisprudence of
human rights courts and treaty bodies have been substantially relied upon to
evaluate and develop the law applicable to international criminal trials.
25
26

Ibid, para 6899.
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Normative evaluation of procedural safeguards

In response to the defence's argument that the tribunal had not been `established
by law', the STL, following Tadić, undertook to assess whether its Statute and
Rules of Procedure and Evidence met the standards of international human rights
law with respect to fair trial rights.27 Yet although the Trial Chamber considered
that applicable human rights standards included those laid down by the United
Nations Human Rights Committee, the European Court of Human Rights
(ECtHR), the Inter-American Court of Human Rights (IACtHR), and the African
Court of Human Rights,28 in fact it carried out a relatively superficial survey
of international human rights law, merely referring to the major international
human rights treaties and citing a couple of cases from the ECtHR and the Human
Rights Committee. The STL did not really push its analysis further than the ICTY
did in Tadić.29

3.2

Detention of the accused and fitness to stand trial

On 13 September 2012, the ECCC ruled again on Ieng Thirith's fitness to stand
trial.30 Repeated expert assessments had concluded that Ieng Thirith, former
Social Action Minister of Democratic Kampuchea, was suffering from significant
cognitive impairments probably caused by Alzheimer's disease, and that no
further treatment would be likely to improve her condition. The Trial Chamber,
in assessing whether the accused could still validly be kept in detention while
unfit to stand trial, applied standards developed by the ECtHR and the IACtHR31
to conclude that `the continued detention of an Accused who is unfit to stand
trial can only be justified where there is a substantial likelihood that he or she
may become fit to stand trial in the foreseeable future (and thus, where there is
a reasonable prospect of that individual being tried without undue delay)'.32 The
judges ordered the immediate release of Ieng Thirith.

27

Ayyash et al, above n 3, paras 73–88.
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Ieng Thirith, Decision on Reassessment of Accused's Fitness to Stand Trial Following Supreme
Court Chamber Decision of 13 December 2011, Case No 002/19-09-2007/ECCC, 2012.
31
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3.3 Victims' participation and reparation
In Duch, the ECCC Supreme Court Chamber further ruled on the law governing
the participation of victims as civil parties. In determining the standard of proof
required to grant a civil party application, it embarked on a relatively detailed
analysis of reparation proceedings before the ECtHR and the IACtHR,33 reaching
the conclusion that `legal precepts of regional human rights mechanisms do not
necessarily provide guidance for civil actions in criminal cases'.34 In short, the
Trial Chamber considered that regional human rights courts `operate under a
different legal framework and are animated by different policies'.35
The issue of victims' rights in international criminal proceedings was also
extensively addressed by the ICC in Lubanga. After its 2008 Decision on
Victims' Participation,36 on 7 August 2012 the Trial Chamber ruled on the
principles applicable to reparations.37 In addition to referring to the UN Basic
Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law,38 the Court held that `general concepts
relating to reparations which have been established through the jurisprudence
of [regional human rights] courts can provide useful guidance to the ICC'.39
The Court thus relied heavily on international human rights instruments as
well as on the jurisprudence of the ECtHR and the IACtHR to determine the
principles governing the modalities of reparations, in particular with respect to
compensation and the definitions of harm, rehabilitation, and causation.40

4

Conclusion

The developments of the case law in 2012 analysed here are not in themselves
groundbreaking. They are, however, emblematic of what international criminal
law is about, and tell us something about its future. Whether expectations for the
33

Duch, above n 17, paras 431–5, 516–19.
Ibid, para 435.
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Ibid, para 431.
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ICC-01/04-01/06, 2008.
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Applied to Reparations, Case No ICC-01/04-01/06, 2012.
38
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ICC will be met also depends on the rigour, coherence, and intellectual honesty
of the judges' rulings, and on the way in which they incorporate the normative
heritage of the discipline.
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Inaugurated in 1991 as a regional trade agreement between Argentina, Brazil,
Paraguay and Uruguay (M4), the Common Market of the South (Mercosur)
followed an increasingly familiar pattern, serving as an institutional framework
for harmonisation of wider economic and social policies between its members.
In 1998, following allegations of an attempted coup in Paraguay, the M4, Chile
and Bolivia agreed on a Protocol on Democratic Commitment in Mercosur
(Ushuaia Protocol),1 whose Article 5 empowers parties to regional agreements,
acting by consensus, to respond to a `breakdown of democracy' in one of them
by suspending the latter's rights under the relevant agreements.
On 29 June 2012, following a hasty deposition of Paraguay's President by
the country's Congress, the presidents of Argentina, Brazil and Uruguay (M3)
decided to suspend Paraguay's rights to participate in Mercosur decision-making.
Paraguay responded by initiating a dispute before Mercosur's Permanent Review
Court (Mercosur Court), invoking the emergency procedure provided for in
Article 24 of the 2002 Olivos Protocol for the Solution of Controversies in
the Mercosur (Olivos Protocol).2 Paraguay claimed that its suspension was null
and void and, more importantly, that one of its consequences—the accession of
Venezuela to Mercosur—should be reversed as a result. In less than two weeks,
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the Court issued an award (Award 1/2012)3 which, despite not having examined
the merits of the case, clarified some relevant institutional matters in Mercosur
law. If Paraguay takes the case forward, the Court may be required to determine
the extent of its powers of judicial review over political decisions of members.

1

Background

On 21 and 22 June 2012, President Fernando Lugo of Paraguay was impeached
by the Paraguayan Congress. On 21 June, the Chamber of Deputies formulated
and approved, by 76 votes to 1, an accusation against the President for `bad
performance of his functions' (a reason for impeachment under Article 225 of
the Paraguayan Constitution).4 The next day the Senate took up the case. Lugo
and his lawyers had less than 24 hours to examine the indictment and prepare
the defence. A trial was conducted by the Senate and, within five hours, Lugo's
impeachment was approved by 39 votes to 1. The Vice-President, Federico
Franco, took office immediately.
On 24 June, the M3, plus the five Mercosur associate states (Bolivia, Chile,
Colombia, Ecuador and Peru) and Venezuela (then in accession process), condemned the `breakdown of democracy' in Paraguay. In a Mercosur summit held
on 28 and 29 June (Mendoza summit), the M3 presidents invoked the Ushuaia
Protocol and suspended Paraguay from its participation in Mercosur decisionmaking (Mendoza decision).5 The Mendoza decision specifically suspended in relation to Paraguay the provision, in Article 40(ii) of the Protocol on the Institutional Structure of the Mercosur (Institutional Protocol),6 that all members must
incorporate a Mercosur norm into their domestic legal order before it enters into
force. As a consequence, pursuant to Article 40(iii) of the same protocol, Mercosur norms would enter into force 30 days after their incorporation in the domestic legal orders of the M3.7
3
4
5
6

7

Laudo No 01/2012 (Award 1/2012), Tribunal Permanente de Revisión del Mercosur, 21 July 2012,
<http://www.mercosur.int> [accessed 1 March 2013].
Constitución Política de la República de Paraguay, 20 June 1992, http://www.senado.gov.py/leyes
[accessed 1 March 2013].
Decisión sobre la Suspensión del Paraguay en el Mercosur en Aplicación del Protocolo de Ushuaia sobre
Compromiso Democrático, MERCOSUR/CMC/DEC. No 28/12, 29 June 2012 (Mendoza decision).
Additional Protocol to the Asunción Treaty on the Institutional Structure of Mercosur (Ouro
Preto Protocol), 17 December 1994, 2145 UNTS 300. To facilitate the reading for non-specialists,
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referring to the various instruments by the name of the city where they were signed.
Mendoza decision, Art 2.
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Venezuela's accession, decided by unanimity by the M4 in 2006, had been
approved domestically by the M3 but not by Paraguay. Following the Mendoza
decision, the M3 presidents issued a declaration acknowledging the accession of
Venezuela to Mercosur and calling a Mercosur meeting for the formal accession
to take place (Mendoza declaration).8 In response, on 9 July 2012 Paraguay filed
a claim with the Mercosur Court against the M3, challenging the validity of the
Mendoza decision and of the Mendoza declaration.

2

Decision of the Court

Three questions were posed before the Mercosur Court: (i) whether the Court
had jurisdiction to examine Paraguay's challenge of the Mendoza decision and
Mendoza declaration; (ii) whether the emergency procedure could be invoked
by Paraguay in the circumstances; and (iii) whether the Mendoza decision and
Mendoza declaration were valid.

2.1 Jurisdiction of the Court
The defendants argued that the dispute was not a commercial but a political
one, as the Mendoza decision concerned the issue of democracy. Decisions
under the Ushuaia Protocol, they claimed, were not decisions of Mercosur
organs and fell outside the jurisdiction ratione materiae of the Mercosur dispute
settlement system. Members had `exclusive authority' to interpret the meaning of
`breakdown of democracy', and a court of law had no `aptitude' to second-guess
decisions of the members on political issues.9
The Court dismissed these arguments. It noted that pursuant to Article 1.1 of
the Olivos Protocol, Mercosur dispute settlement concerns disputes `regarding
the interpretation, application or breach of' the Mercosur Constitutive Treaty
(Constitutive Treaty),10 its side agreements and protocols thereto, as well as
decisions, resolutions and directives issued by Mercosur organs.11 Nowhere in
the Olivos Protocol is the jurisdiction of the Court restricted to trade matters.
8
9
10

11

Declaración sobre la Incorporación de la República Bolivariana de Venezuela al Mercosur, 29
June 2012, Art 1–2.
Award 1/2012, para 27.
Treaty Establishing a Common Market (Asunción Treaty) between the Argentine Republic, the
Federative Republic of Brazil, the Republic of Paraguay and the Eastern Republic of Uruguay, 26
March 1991, 2140 UNTS 257.
Award 1/2012, paras 34–5.

340

Geraldo Vidigal

Furthermore, the preamble as well as the provisions of the Ushuaia Protocol make
explicit reference to this protocol's integration within the Mercosur legal system.
The Court stated that the rules of the Ushuaia Protocol are a matter for Mercosur
dispute settlement, `to the extent that they affect or may affect the rights and
obligations of members'.12

2.2

Use of the emergency procedure

The emergency procedure under which Paraguay filed its claim was based on
Article 24 of the Olivos Protocol. Ordinarily, Mercosur dispute settlement procedure is initiated by recourse to ad hoc arbitral tribunals, against whose awards
members may then appeal to the Mercosur Court. Article 24, however, merely
empowers the Common Market Council (Mercosur's highest decision-making
body) to create special procedures. The only procedure created by the Council, through Decision 23/04,13 concerns disputes relating to perishable or seasonal
goods—allowing for these disputes direct recourse to the Mercosur Court. The
only other possibility for the Mercosur Court to hear a dispute directly is, pursuant to Article 23 of the Olivos Protocol, by agreement of the parties to the dispute. The defendants explicitly rejected direct recourse to the Court. Arguing
that its suspension from political bodies prevented it from having recourse to the
ordinary procedure, Paraguay nonetheless filed its claim directly with the Mercosur Court, requesting use by analogy of the emergency procedure.
The Court rejected the analogy. It felt unable to `substitute its will for
that of the members manifested in the requirements provided for in Decision
23/04, which limit the jurisdiction of the Mercosur Court in relation to the
special emergency procedure'.14 Furthermore, the Court noted that Paraguay
had not formally requested direct negotiations prior to initiating the dispute—a
requirement under Article 4 of the Olivos Protocol. While acknowledging that
the resulting delay could be prejudicial to Paraguay's interests and even to `the
legal-institutional stability in the region', the Court found that it could not place
itself above the text of the Olivos Protocol.15
12
13

14
15

Ibid, para 40.
Procedimiento para atender los casos excepcionales de urgencia, a que hace referencia el artículo 24 del
Protocolo de Olivos para la Solución de Controversias en Mercosur, MERCOSUR/CMC/DEC. No
23/04, 7 July 2004.
Award 1/2012, para 52.
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Against this, a minority opinion argued for a teleological interpretation of
Mercosur law. The minority agreed that Paraguay could not have had recourse
to the emergency procedure by analogy.16 However, it reasoned that the purpose
of Mercosur dispute settlement is to solve disputes between members arising out
of Mercosur law, observing that the Olivos Protocol provides for the possibility
of exceptional and urgent measures in case of irreparable damage. The minority
concluded that direct recourse to the Court should be permitted when other
procedures are not available to a member because it has been excluded from
Mercosur organs.17

2.3 Merits of the dispute and future of the claim
Having found that the procedure chosen by Paraguay was not adequate for
the dispute, the Mercosur Court concluded that it had no jurisdiction to
examine the merits of the case. The Court nonetheless considered some
substantive aspects of the dispute. First, it understood that Paraguay's suspension
from decision-making did not affect its right to have recourse to Mercosur
dispute settlement, and recognised the Minister of Foreign Affairs appointed by
Paraguay's new President as that member's rightful representative.18 Second, the
Court explicitly left open the possibility of recourse by members to other means
within Mercosur law to resolve the dispute.19 These findings, together with the
Court's determination that it has jurisdiction ratione materiae, provided Paraguay
with assurances that it may proceed with its case.
The subsequent presentation by Paraguay of formal protests to the M3 may
indicate a willingness to push the case forward.20 However, these protests
fail to comply with the requirements the Mercosur Court held indispensable
for a communication leading to the establishment of a Mercosur dispute.21 In
particular, Paraguay's protest does not include a proposed date and place for
direct negotiations with its addressees.
Another possibility could be for Paraguay to shift fora and file a claim before
the International Court of Justice (ICJ). One problem with this option would be to
16
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find grounds for jurisdiction. Brazil and Uruguay, as well as Paraguay, are parties
to the Pact of Bogotá,22 which provides for compulsory jurisdiction under Article
36(2) of the Statute of the ICJ between its signatories.23 Argentina and Venezuela,
however, signed but never ratified the Pact. Even though Paraguay could enter
claims against Brazil and Uruguay only, it is unlikely that the ICJ will agree to
adjudicate on the matter. In order to do so, the ICJ would be required to rule
on the lawfulness of Argentina's conduct, as well as on the rights of Venezuela
under Mercosur law. The ICJ has often refused to adjudicate when it found that a
non-party's legal interests `would form the very subject-matter of the decision'.24
Unless some other grounds for jurisdiction can be found, then, Mercosur dispute
settlement appears to be the sole means available for Paraguay to have its claim
heard.

3

The legality of the suspension

This section considers the merits of Paraguay's allegations. Paraguay alleged,
first, that the M3 presidents were not competent to make a decision having effect
upon Mercosur law. It also argued that, under the Ushuaia Protocol, any such
decision should have been preceded by consultations. Finally, Paraguay claimed
that Article 20 of the Constitutive Treaty specifically provides that approval of
requests for accession requires unanimity among existing members.

3.1

The competence of the M3 presidents

Paraguay challenged the competence of the M3 presidents to issue the Mendoza
decision, arguing that joint presidential decisions are not sources of Mercosur
law. A list of sources is provided for in Article 41 of Mercosur's Institutional Protocol. These include: (i) the Constitutive Treaty, its protocols and additional or
complementary instruments; (ii) agreements entered into within the framework
of the Constitutive Treaty and its protocols; and (iii) decisions of the Common
22

American Treaty on Pacific Settlement (Pact of Bogotá), 30 April 1948, 30 UNTS 55. Paraguay
and Uruguay have also independently accepted the Court's compulsory jurisdiction under
Article 36(2), vis-à-vis other states also accepting this compulsory jurisdiction.
23
Statute of the International Court of Justice, 26 June 1945, 33 UNTS 993, Art 36(2).
24
There is nonetheless margin for debate, especially if the claim is framed in terms of responsibility
instead of legality. Contrast Certain Phosphate Lands in Nauru (Nauru v Australia), ICJ Reports
1992 p 243, 259-261, with Application of the Interim Accord of 13 September 1995 (The Former Yugoslav
Republic of Macedonia v Greece), Judgment of 5 December 2011, para 43.
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Market Council, resolutions of the Common Market Group and directives of the
Mercosur Trade Commission. Paraguay's argument appears to be that only organs mentioned in item (iii) may make binding decisions under Mercosur law.25
This, however, overlooks the possibility of decisions being lawfully made under
the treaties, protocols and agreements referred to in items (i) and (ii). The Mercosur Court determined in Award 1/2012 that the Ushuaia Protocol is part of Mercosur law for the purposes of its jurisdiction. It would seem contradictory for the
Court to later determine that an express provision in the same protocol cannot
serve as a valid basis for a decision under Mercosur law. Article 5 of the Ushuaia
Protocol explicitly authorises `the other States parties to this Protocol' to consider
which measures to take in case of a breakdown of democracy in one of the members. Article 6 specifies that the state targeted by the measures `shall be notified
of them but shall not participate in the process of their adoption'.26
Even if this were not specifically provided for, it would be difficult to argue
that a unanimous decision by all members except for an alleged violator does not
produce any effects. Under general international law, a violation of a multilateral
treaty may lead to the effective expulsion of a party from the treaty, or to
suspension of its rights under it. Article 60(2)(a) of the Vienna Convention on the
Law of Treaties (VCLT),27 ratified by all M4, provides that a `material breach' of a
multilateral treaty allows `the other parties by unanimous agreement to suspend
the operation of the treaty in whole or in part or to terminate it', either entirely
or between themselves and the violator only.
A material breach is defined as a `violation of a provision essential to the
accomplishment of the object and purpose of the treaty'.28 Although originally
a trade bloc, Mercosur has developed over two decades into a multi-dimensional
integration process, involving coordination of economic and social policies
between its members, as well as political commitments. If the maintenance of
democracy is in fact an `indispensable condition for development of the process
of integration', as Article 1 of the Ushuaia Protocol puts it, a breakdown of
democracy constitutes a material breach, allowing the other members to suspend,
and even terminate, the Mercosur treaties with regard to the violator.
As lex specialis, the Ushuaia Protocol in fact limits the rights of other members
to react to a breakdown of democracy in one of them. The measures which
Article 5 warrants range from `suspension of the right to participate in various
25
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bodies of the respective integration processes' to `suspension of the rights and
obligations resulting from those processes'. Other members may not, it would
seem, terminate the relevant treaties, or expel the violator, as would be permitted
under the VCLT. Additionally, Article 7 provides that the suspension must end as
soon as democracy is re-established.

3.2

Was the Mendoza decision illegal? Formal and
substantive aspects

The other arguments raised by Paraguay concern the form and substance of the
Mendoza decision. First, Paraguay claims that the Ushuaia Protocol conditions
the taking of Article 5 measures upon prior consultations with the alleged
violator. Second, it argues that the Mendoza decision could not have overridden
Article 20 of the Constitutive Treaty, which specifically provides that approval
of requests for accession `shall be the subject of unanimous decision by the
members'.
The success of both arguments, of course, rests on the premise that the
Mendoza decision is subject to review by Mercosur courts. Judicial review of
decisions of `political' organs has sometimes been contentious, in particular for
the ICJ in relation to the UN Security Council.29 However, the Mercosur Court
determined without hesitation that there is a `right to have recourse to the system'
held by any member that considers that its rights under Mercosur law have
been violated, adding that its jurisdiction `encompasses the norms of the Ushuaia
Protocol insofar as these norms affect or may affect rights and obligations of any
members'.30 Even if the M3 presidents do not formally constitute a Mercosur
organ, then, it seems that the Mercosur Court is willing to review, in light of
Mercosur law, both the legality of their decisions and the extent of the effects
they may lawfully produce upon Mercosur treaty rights.

3.3

The duty to consult and the formal legality of the
measure

Paraguay's argument regarding the formal illegality of the Mendoza decision
is based on Article 4 of the Ushuaia Protocol, which provides that, in the
event of a breakdown of democracy in a party, other parties `shall promote
29

Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v United States of America), ICJ Reports 1998 p
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30
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the relevant consultations among themselves and with the State concerned'.
Article 5 conditions the taking of further measures to such consultations being
unsuccessful. Paraguay argued that pertinent consultations never took place,
while the defendants rebutted that (i) no formal requirements attach to the duty to
consult, as it is political in character; and (ii) they did in fact consult with `various
Paraguayan political actors' before making the decision.31
Having affirmed, in Award 1/2012, broad powers of judicial review in Mercosur, the Mercosur Court is unlikely to accept the argument that the `political'
character of consultations shields them from judicial oversight. More weight may
be given to the argument that no particular forms or time frames attach to consultations under the Ushuaia Protocol. Article 4 of the Ushuaia Protocol provides
that consultations must be `relevant'—they must specifically refer to the obligations under the protocol—and must include `the State concerned'. Arguably, both
requirements were met by the presence in Paraguay, on the critical days of the
impeachment, of a delegation of representatives of the Union of South American Nations (UNASUR), including all three M3 Ministers of Foreign Affairs. This
delegation held meetings with then President Lugo and senators, as well as with
members of the Paraguayan military. If the new executive is not recognised by
the other members, it would seem that the legislature and the military constitute
rightful representatives of the Paraguayan state, and—especially when their position is of support for the new executive—may be consulted with in order to assess
the existence of a breakdown of democracy.
Additionally, the Mendoza decision was made in a scenario in which all
three branches of government in Paraguay supported the impeachment. The
decision was issued four days after Paraguay's Supreme Court dismissed the
appeal lodged by (former) President Lugo against his impeachment. The main
grounds for the Supreme Court's decision were: (i) that the Senate was exercising
a `political judgement' and was acting within its constitutional competences; (ii)
that, since the procedure that was `not technically speaking jurisdictional', judicial
guarantees apply `not in an absolute but in a relative manner'; and, strikingly, (iii)
that, since the procedure to which it applied was over, `the challenged resolution
lost its legal utility, to which attaches the dismissal in limine litis of the claim'.32
Lugo's successor formed his government on the same day, and the President of
31
32
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Congress declared the change of government `irreversible'. No further remedies
existed within the Paraguayan legal system capable of reversing Lugo's ousting.
The ICJ has consistently held that treaty clauses requiring previous negotiations do not pose an obstacle to international action if negotiations `have failed
or become futile or deadlocked'.33 This jurisprudence refers to negotiations that
must precede the filing of a claim with the ICJ, but the principle that an obligation to negotiate rests on the premise that a negotiated solution is feasible applies
to political fora as well.34 If Lugo's removal from office effectively constituted a
breakdown of democracy, this series of events would seem to prevent any consultations from being successful, thus permitting the taking of Article 5 measures
by other members.

3.4

Constitutional limitations on the reach of collective
decisions

Even if the Mendoza decision were formally valid, Paraguay argued, it could not
have suspended the requirement of unanimity for the acceptance of new members
into Mercosur. Article 20 of the Constitutive Treaty specifically provides that
approval of requests for accession `shall require unanimous decision' of Mercosur
members. The respondents rebutted this by distinguishing between the decision
to accept the accession of a new member and the conditions for this decision to
enter into force. Article 20, they argued, applies only to the former; Venezuela's
Accession Protocol,35 approved unanimously in 2006, would enter into force
30 days `after the date of deposit of the last instrument of ratification by the
non-suspended parties'.36
This argument by the respondents appears weak. Article 12 of Venezuela's
Accession Protocol in fact provides that the protocol should enter into force on
the 30th day `from the date of deposit of the fifth instrument of ratification'. This
may be interpreted as poor drafting, but seems to confirm the general principle
that decisions in Mercosur, especially decisions as relevant as the incorporation
of a new member, should be unanimous. As the Mercosur Court explained in
33

Case concerning Application of the International Convention on the Elimination of all Forms of Racial
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34
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Award 1/2012, the Mercosur legal framework `does not create a supranational legal
order capable of substituting the sovereign will of its component states'.37 In this
regard, it would be difficult to argue that a decision may affect Paraguay without
its full consent. Despite corresponding to the text of the Constitutive Treaty, the
distinction made by the M3 between the quora for approval and for ratification
seems artificial. It is also contradicted by the signature, on 7 December 2012, of
Bolivia's Accession Protocol by the M3, Venezuela and Bolivia,38 with Article 13
providing that `other signatories to the Constitutive Treaty' may later adhere to
the protocol.
There are, however, two sides to the Court's dictum. The will of members
`manifests itself … in the international treaties to which they subscribe and
in the decisions subsequently adopted'.39 Paraguay gave its sovereign consent
to the Ushuaia Protocol as much as to the Constitutive Treaty. The former
is lex posterior, and arguably also lex specialis. A breakdown of democracy
allows other parties to respond by suspending a variety of rights, including
`the rights and obligations deriving from' the various integration processes
existing among the parties to the Ushuaia Protocol. More generally, if Mercosur
can be considered to have evolved from a one-dimensional trade bloc into a
comprehensive integration process, having as one of its pillars the democratic
stability of its members, it seems logical to allow the suspension of a member
following a breakdown of democracy to have broad effects.

4

Conclusion: Should Mercosur courts review the
substance of the Mendoza decision?

On the merits, if Paraguay pushes its case forward, Mercosur courts seem to have
two options: they may either fully accept the validity of the Mendoza decision
or consider that, although generally valid, the decision may not override the
unanimity requirement in Article 20 of the Constitutional Treaty. In the latter
case, the Mendoza declaration would be without legal effects and Paraguay's
consent would be required for Venezuela to accede to Mercosur. Such a decision
would also render Bolivia's Accession Protocol, signed on 7 December 2012 under
protests by Paraguay, devoid of legal effects pending Paraguay's acceptance.
37
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It does seem in accordance with the spirit of Mercosur law to prevent some
members from introducing new elements into the bloc taking advantage of a
momentary suspension of one of them. In case of a more durable breakdown
of the democratic process, however, should Article 20 bar all further expansion
of Mercosur? In this situation, the sole possibility left for members to go
forward with the integration process of Latin America (an explicit objective
of the Constitutive Treaty) would be to acknowledge the failure of Mercosur
sanctions and to use their residual right under general international law to expel
the non-democratic member.40 This would run contrary to the contemporary
belief that engaging with violators, especially in the case of human rights norms,
is more effective than excluding them from the relevant legal framework.41 The
Court would nonetheless be protecting the principle of unanimity in Mercosur,
in line with the bloc's non-supranational character.
Much seems to turn on whether one considers that the events in Paraguay
constituted a `constitutional coup' or whether they were a lawful—if not particularly orderly—application of Paraguay's Constitution. Paraguay's post-ousting
government was composed as provided for in the Constitution, and appears
willing to hold elections in 2013 as scheduled, triggering a relatively quick readmission to full participation in the trade bloc. On the other hand, Article 17
of the Paraguayan Constitution provides for a series of `procedural rights' applicable to any `procedure … from which a penalty or sanction may derive', some
of which were admittedly not respected due to the `political' character of Lugo's
trial.42 But may Mercosur courts look beyond the formal validity of the Mendoza
decision, determining whether the terms of the suspension were proportional to
the gravity of the breakdown of democracy? Undertaking such a review would
not only demand a complex examination of the impeachment under Paraguayan
law and human rights standards (international or Mercosur-specific); it would
also require an important change in mindset from a Court which just rejected a
request for teleological interpretation, emphasising the absence of supranationality in Mercosur law.
A less daring option would be for Mercosur courts to affirm a wide margin
of appreciation for members on political issues, while safeguarding the courts'
ultimate ability to override clearly disproportional uses of Ushuaia Protocol
40
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sanctions. Save for cases of obvious abuse, it is difficult to fashion clear legal
standards on what constitutes a breakdown of democracy: the decision is by
definition political. In uncertain situations, second-guessing the consensual
decision of the governments of all members (assuming they are themselves
democratic) could be a thorny task for an international court.
The most virulent criticisms addressed at the Mendoza decision, in fact, do
not concern the merits of this particular decision but rather the inconsistency
in the formulation and application of the so-called `democratic clause' provided
by the Ushuaia Protocol. The clause, it is argued, is under-inclusive, as it fails to
address situations of `democracy erosion' by charismatic leaders and domination
of other branches of government by the executive—phenomena common in some
of the South American `Bolivarian' Republics. Additionally, the application of
the clause against Paraguay would have more to do with the political inclinations
of the toppled (left-wing) and instated (centre-right) governments than with the
preservation of democracy itself.
Similar claims of inconsistency are often addressed to political organs on all
levels (starting with the UN Security Council and General Assembly). The terms
of the Ushuaia Protocol are broad enough to encompass both traditional coups
and erosion of democracy. It would perhaps be more productive, if one's intention is to protect democracy, to take the case of Paraguay's suspension as a precedent, and to call for similar application of Ushuaia Protocol sanctions to like cases
in the future, than to demand that the clause not be applied at all. In a region that
has all too often succumbed to non-democratic `waves', a mechanism whereby
democratic governments may support each other—and sanction breakdowns of
democracy in their peers—should in principle be preserved and allowed to function.
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Crawford, James, Brownlie's Principles of Public International Law, 8th Edition
(Oxford University Press, 2012). 888 pages; £44.99 (paperback).

Samuel Wordsworth QC*

1

Introduction

As Professor Warbrick noted at the official launch of the 8th edition of Brownlie's
Principles of Public International Law in Cambridge last October (2012), reviews of
textbooks are presumptuous and perhaps redundant affairs. That must be right.
The users of the textbook—which in the case of Brownlie's will cover a range
from students to courtrooms—will soon enough work out for themselves what
the merits of the given textbook are. The minimal function that could be served
by the review, which would be to say that the textbook would be best left on the
bookshop shelf, is unlikely ever to operate when one comes to an 8th edition, and
certainly not when the classic textbook of one great figure of the international
law world is, following his tragic death, taken up by another great figure of that
world.
In the case of this 8th edition of Brownlie's Principles of Public International Law,
there is of course scope for important questions on whether or how a classic
textbook can or should be passed on from one author to another.1 However,
these are questions that are unlikely to trouble most users of the book, who
will be distant from its origins. For a while, students or legal practitioners may
and indeed should wonder whether they are referring to the views of Sir Ian
Brownlie or Professor Crawford when they cite this work, but in a broad brush
way they are likely to consider that they are getting the best of both worlds, a
conclusion that may also be derived from reading Professor Crawford's Preface.
As explained there, despite the various changes, the text of the 8th edition is
essentially Brownlie's, albeit that Professor Crawford has assumed ownership of
the text. That may appear uncomfortable or contradictory at certain levels, but at
*
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a pragmatic level the project has been very successful. And while the emphasis at
the official launch was very much on the authorship of Sir Ian Brownlie and the
preservation of his heritage—and correctly so—the day-to-day practitioner will
welcome the fact that Brownlie's Principles of Public International Law has received
a very positive and effective overhaul by an author of particular distinction.

2

A few highlights of the new edition

Brownlie's Principles of Public International Law now contains what it has always,
and curiously, lacked—an introductory chapter. This is entirely consistent with
the overall scheme of the book, which has always been to present international
law as a system of law interacting in various ways with the domestic sphere.
Indeed, it is notable that in the 1962 proposal for the very first edition of Brownlie's
Principles of Public International Law, there was to be an introduction that would
have touched on many of the themes in the short but highly informative chapter
now drafted by Professor Crawford. This takes Keats (`On First Looking into
Chapman's Homer') as a starting point to get across the central point that
international law is a system of law, or rather laws, and that this is an exciting
world for those who choose to inhabit it.2 This is a message that, like this new
Introduction and other user-friendly aspects of this new edition, will hopefully
make Brownlie's Principles of Public International Law more accessible to those
coming to international law for the first time, which is a pool of readers that
extends well beyond first year undergraduates. And, for the first time, these
readers will benefit from a consideration, albeit succinct, of international law as
law.
The remainder of Part I, Preliminary Topics, covers the same themes of
sources of law and the relations (now plural) of international and domestic law as
in previous editions. A good example of the way these preliminary chapters have
been brought up to date is the section (in Chapter 3) on `International law in the
common law tradition'. This develops the previous work of Brownlie in what
has become an area of great importance in domestic courts, in circumstances
where armed action in Iraq and Afghanistan and also detention and treatment
at Guantanamo have led to numerous claims in English and other courts.
The consideration of the application of treaties in English courts has been
greatly expanded, while the question of what could be meant by `incorporation'
2
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of customary international law is now examined in detail with reference to
the recent case law and the important scholarship of O'Keefe3 and Sales and
Clement.4
These updates are from Crawford; they will be of great value to practitioners,
and they fit readily within the scheme and also the spirit of the work devised by
Brownlie. The same can be said for the largely new passages on non-justiciability
and act of state (although given the pace of development in this area there are
already further cases to be added and considered when it comes to the next
edition),5 and also the very helpful new section on `International law in the civil
law tradition'. The reviewer is not aware of any other textbook source of an
equivalent and useful overview of how customary international law and treaties
are applied in the civil law tradition, and likewise whether or how the doctrine of
non-justiciability applies.
The remainder of the book largely follows the general structure of the
7th edition, the changes including the helpful re-casting of the three chapters
covering admissibility, dispute settlement and use of force into a new Part
(Part XI) devoted to Disputes. This new Part is broader in scope, but at the
same time more focused on the specific areas that are likely to be of interest
to the contemporary reader. Thus, Chapter 31 on `The Claims Process' leads
straight into new sections offering a succinct distinction between the concepts
of jurisdiction and admissibility and an up-to-date (if not uncritical) description
of the approach of international tribunals to requirements such as the existence
of a dispute and the obligation to negotiate or exchange views. A greater weight
is placed on claims between states and private parties, and this is reflected all the
more in the following chapter on judicial settlement. In previous editions, the
equivalent chapter has been focused largely on the ICJ, but Professor Crawford
has enlarged the scope to include new sections on dispute settlement under
UNCLOS, the WTO mechanisms and investment treaty arbitration.
3
4
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This is all to the good, and the new focus on investment treaty arbitration
reflects its current importance to students and practitioners, and also picks up
from the more developed sections on the relevant substantive protections that are
to be found in what is now Chapter 28 (The International Minimum Standard:
Persons and Property). To complete the Part, the Chapter on use of force has
remained the same length, but now covers considerably more ground through
cutting out most of the lengthy quotations from primary source material (all
now readily accessible on the internet). This leaves more and welcome space
for commentary and views, for example, on the legality of use of force in Iraq
or self-defence against the attacks of non-state actors.
The Part on the Law of Responsibility (Part IX) has benefited from a
thorough re-working to take account of the ever-wider acceptance of the
International Law Commission's (ILC) 2001 Articles on Responsibility of States
for Internationally Wrongful Acts (ARSIWA) as Brownlie's Principles of Public
International Law now invites us to call them—an acronym which seems unlikely
to receive the same acclaim as the Articles themselves). Consistent with the
scheme of the ILC's Articles, the question of attribution is dealt with largely
up-front, and certain passages here could be approached as useful updates to
the ILC's 2001 Commentaries, for example with respect to the passages on
attribution of the acts of armed forces, which takes full account of recent cases
at the International Court of Justice (ICJ), the European Court of Human Rights
and domestic courts.6 One particularly useful feature of this Part is the revised
section on peremptory norms, pointing to the ILC's `authoritative synopsis'
of their content, the ICJ's important observations on the need for consent to
establish jurisdiction regardless of the character of a norm and, perhaps most
important, confirming that Article 41 of the ILC's Articles on State Responsibility
6
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on consequences of a serious breach of a peremptory norm is `probably as much
progressive development as codification'.7

3

Conclusion

The two lines of Keats that now introduce Brownlie's Principles of Public International Law appear particularly apt, and not just as a means of suggesting to the
new reader that there is scope for fascination in discovery of the world of international law. The inspiration behind Keat's sonnet was his discovery of a new
take on the works of an old master—in the form of Chapman's 1616 translation
of Homer—and Keat's verse shows just how productive such new takes may be.8
It is of course the case that Brownlie's Principles of Public International Law could
have ended with the 7th edition, with this left `to rust unburnished, not to shine in
use'.9 It could likewise be said that there is now no dearth of good textbooks. But
Brownlie's Principles of Public International Law has established itself as a book of
real value and authority for students, academics and practitioners, and Professor
Crawford's rigorous work preserves and, in this reviewer's opinion, extends the
underlying quality of this classic work.

7
8

9

J Crawford, Brownlie's Principles of Public International Law (8th edn, 2012). See 598; cf 579, which
seems less clear.
One might also note that the footnotes of the previous edition have benefited from the `eagle
eyes' of Professor Crawford and those who have assisted in the vital task of bringing these up to
date. Keats use of the idiom in `On First Looking into Chapman's Homer' was rather less prosaic,
of course: `Then felt I like some watcher of the skies, When a new planet swims into his ken; Or
like stout Cortez when with eagle eyes He stared at the Pacific—and all his men Look'd at each
other with a wild surmise— Silent, upon a peak in Darien.'
A Tennyson, `Ulysses': `How dull it is to pause, to make an end, To rust unburnished, not to shine
in use!'
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Matthew Hoisington*

Taking innovations to market is difficult in any discipline—perhaps most especially this of ours. Despite their omnipresence in scholarly journals and other
forms of published work, public international law does not lend itself naturally
to the implementation of radical projects. Formally speaking, the system, which
exists largely to pacify the divergent interests of sovereign equals while trying to
stitch them together in a universally applicable order, advertises stability as its
competitive advantage. Each new instrument adopted represents the standard
against which subsequent actions will be judged—a notch where later ideas are
braced. Settled, stable expectations are the goal. Amendments are infrequent and
require substantial effort. Each new customary rule applies until it is replaced
or superseded. Change is slow and incremental. Judgments of international tribunals bind the parties and, despite the formal absence of stare decisis, will often
be used as powerful argumentative devices in other contexts. When the rules
are clear and well-entrenched, the system is widely considered to be effective.
True innovation springs to life and gains acceptance only in the aftermath of crisis. It was long ago that positivism, that paradigm of clarity and objectivity—
notwithstanding its uneasy relationship with reality—replaced the messier tenets
of naturalism as the predominant form of international legal practice.
While this characterisation of present-day public international law may be
true—and most in the mainstream would accept the general characterisation,
if not the implication—it nonetheless fosters considerable frustration among
pioneering international jurists. Those seeking to innovate through new ideas
encounter major, and sometimes insurmountable, obstacles within a system that
*
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prefers the incessant recitation of the status quo. In order to be taken seriously
in their creative pursuits, they must tread lightly, careful not to unduly disturb
the formal stability of the order that they inherit. To do otherwise is to risk
professional ostracism or, even worse, to be ignored altogether.
The late (and great) Antonio Cassese's edited volume represents an excellent
example of the restlessness that accompanies such dissonance. Wedged between
the inescapable constraints of the real world and the untapped, unrealised possibilities of radical ideas, it tries to create for itself a defensible middle-position.
In a telling introductory chapter, Cassese recalls the words from Aldous Huxley's
Proper Studies, where Huxley, writing in the early part of the twentieth century,
drew a distinction between different categories of sociologists. First, there were
the `Technicians' who are inclined `to accept all too complacently the main framework of the structure whose details they are trying to improve' and `[accept] things
as they are, but too uncritically; for along with the existing social institutions, they
accept the conception of human nature which the institutions imply'.1 A second
category is made up of `Utopians' who `are too preoccupied with what ought to
be to pay any serious attention to what is. Outward reality disgusts them; the
contemporary dream is the universe in which they live. The subject of their meditations is not man, but a monster of rationality and virtue …'.2 In between these
two extremes lay the `judicious reformer' who `wants to know what direction reform should take and what are its limits'3 and to which the Technician and the
Utopian `have little or nothing to say'.4
It is with the `judicious reformer' that Cassese attempts to draw a connection
to his project. In his view what is needed in the field of international law,
and the charge he has given to his contributors to find, is a proper balance of
`imaginative power' and `clarity'.5 The `judicious reformer' of international law
knows how to use `the traditional tools of jurisprudence' and is also `alert to the
present—to its merits but also to its pitfalls—and suggests realistic and viable
avenues in order to avoid, at least to some extent, those pitfalls encountered when
trying to build a better path'.6 This latter characteristic of awareness might be
the prevailing element of Cassese's projection of Huxley's `judicious reformer'
1
2
3
4
5
6

A Huxley, Proper Studies (1929) at ix.
Ibid, x.
Ibid, xi.
Ibid.
A Cassese, 'Introduction' in A Cassese (ed), Realizing Utopia: The Future of International Law (2012)
xvii, xxi.
Ibid, xvii-xviii.

Implementing Innovations in International Law

357

onto the work of the international jurist. Awareness of the ways the system
works and does not work; awareness of the cracks and crevices that can be
exploited or filled (as well as those that must be left alone); awareness of the
futility of idealism in the face of power; awareness of the stubborn steadfastness of
constitutional orders; awareness of the responsibilities of governance; awareness
of the self-perpetuating motives of international institutions; awareness, perhaps
most of all, of the subservient role that the international jurist is forced to play to
other professional headliners in the making of international life.
Cassese's method for the volume, and the way in which he introduces the
work of the other contributors, raises a number of questions about the place of the
discipline and the jurist in the international system. It is a book of substance, but it
tells us more about the style to which the authors are willing to adhere than it does
about any one set of programmatic prescriptions. Instead of lone voices calling
out into the wilderness (or, as Cassese terms it, `wild speculation')7 what we have is
an attempt to speak in sober, modest, gently progressive terms. The justification
of this is `… to avoid the extremes of both blind acquiescence to present conditions
and the illusion of being able to revolutionize the fundamentals'.8 In framing the
challenge before him, the editor also accepts the two `apparently irreconcilable
assumptions of law' articulated by Sir Robert Jennings.9 We are, Cassese recalls,
stuck in Jennings' dilemma of certainty and change. Both are needed but neither
is perfectly attainable. Antiquated laws that lose touch with reality risk devolving
into an `empty corpus', while at the same time the `machinery' for the reform of
public international law neither exists nor is likely to emerge in the near future.10
The best way to unshackle international law is to engage in the hard work of
incremental progress. We must, he writes, `… look not at the stars, but closer to
home, to the planets that turn around the earth … [and] charg[e] our intellectual
weapons with relatively short-range ammunition'.11
Despite this nod to the necessity of judicious, self-aware, and realistic
conduct—not to mention geocentric astronomy—we nonetheless find assembled
in Cassese's collection contributions from some of the discipline's most celebrated outliers. There is Martti Koskenniemi in his familiar role as `crit', searching in earnest for an elusive `oceanic feeling' (chapter 1). Nehal Bhuta, as well,
does an admirable turn in analysing epochal shifts, particularly as they might
7
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relate to international legal personality (chapter 6). Additional interventions of
note include José Alvarez's assertion of the enduring indispensability of State
Sovereignty (chapter 3), Philip Alston's lamentations on the prospects of United
Nations reform (chapter 4), Bardo Fassbender's sober appraisal of the UN Security Council's progressive potential (chapter 5), W. Michael Riesman's prospectus on the future of investment law and arbitration (chapter 22), and Judge Abdulqawi Yusuf's discursus on the evolving right to economic, social and cultural
self-determination (chapter 30). Included as well are subject matter essays (chapters 28–43) by a vast array of prominent and well-respected international jurists
on issues as diverse as trade, the environment, the jus ad bellum, terrorism, the jus
in bello, genetic manipulation, and cyberspace. This is, to say the least, an impressive bunch.
Lording over them all is the editor himself. The author or co-author of no
less than seven thematic chapters on a broad range of topics, including modern
sovereignty, jus cogens, the International Court of Justice, the domestic implementation of international rules, institutional fact-finding, and internal armed
conflict, the multitalented Cassese—distinguished first president of both the International Criminal Tribunal for the former Yugoslavia and the Special Tribunal
for Lebanon—undertakes a tremendous effort to push his reformist agenda across
the spectrum of public international law. Those familiar with his academic and
professional achievements, which are innumerable and proverbial, will recognise
the enthusiasm, verge, literacy, humour, stubbornness and intelligence that made
him a central participant in some of the late twentieth and early twenty-first century's most famous international legal epochs. They might also recognise in his
writings certain signatures, such as the commitment to see the law through the
lens of humanity, the hope that customary law will evolve to meet the challenges
and gaps in the existing order, and the ability to confront complex legal questions
in a fair, straightforward and accessible manner.
In light of the prodigious talents of Cassese and his contributors, what does
it say about the discipline of international law when some of our most brilliant,
original thinkers feel duty-bound to subject themselves to the role of `judicious
reformer[s]'? While prudence has its virtues, certainly such deference is not the
rule in other disciplines, where creativity enjoys a more prominent role. The
drivers of development and innovation at technology corporations, for instance,
do not voluntarily subject themselves to restrictions on their ideas. Rather, they
do everything within their power to foster such activities. Google famously
maintains a secret lab, with the moniker Google X, where speculative, futuristic
projects such as space elevators and a `web of things', are currently being imagined
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and tested.12 The Google X model follows-on from the precedent of Xerox Palo
Alto Research Center (PARC)—whose charter was to `create the office of the
future'13 —where the personal computer was invented, and Lockheed Martin's
Advance Development Programs (better known by its other name—Skunk
Works), where the first US jet was conceived and built in 143 days.14 Governments
have also welcomed the use of innovative institutional models. The US Defense
Advanced Research Projects Agency (DARPA), the primary innovative arm of the
US Department of Defense, which seeks revolutionary advantages for the US
military, is responsible for the creation of the Internet and the technology behind
global positioning systems (GPS).15 The list goes on.16 Are international jurists not
capable of adopting similar approaches? Can they not be the creative engineers
and `skunk workers' of the international system?
Comparing international law and international jurists to professionals in
the technology, aeronautics or defense industries may strike many as unfair or
fanciful, but a great deal can be learned from the way professionals in other
disciplines are able to foster their innovative ideas and take them to market.
In Cassese's volume, the issue of implementation is addressed in the usual
methods, mainly through the interplay between international and domestic
law (chapters 15–16), judicial review (chapters 19–23), and fact-finding induced
pressure (chapters 24–27). According to this view, international law exists on
one level, dominated largely by states, and it must be brought into effect by
its adoption, internalisation and use domestically. This corresponds to the
introduction of products into the market and their subsequent adoption or
12

13
14
15
16

C C Miller and N Bilton, `Google's Lab of Wildest Dreams', The New York Times,
13 November 2011 <http://www.nytimes.com/2011/11/14/technology/at-google-x-a-top-secretlab-dreaming-up-the-future.html?pagewanted=all&_r=0> [accessed 5 May 2013].
See `Parc Today', Parc. A Xerox Company, <http://www.parc.com/about/> [accessed 3 April 2013].
See `Skunk Works®', Lockheed Martin, <http://www.lockheedmartin.com/us/aeronaut
ics/skunkworks.html> [accessed 3 April 2013].
See generally DARPA, Fifty Years of Bridging the Gap (2008) at 54-55 and 78-85,
<http://www.darpa.mil/about/history/first_50_years.aspx> [accessed 3 April 2013].
The DARPA model was recently applied to the U.S. Department of Energy in the form of
the Advanced Research Projects Agency - Energy (ARPA-E), which focuses on, among other
things, `… creative ``out-of-the-box'' transformational energy research'. See Advanced Research
Projects Agency—Energy, <http://arpa-e.energy.gov/?q=arpa-e-site-page/about> [accessed 3
April 2013]. The United States Central Intelligence Agency also implores its analysts to pursue
innovative thinking through its `CIA Red Cell', which `has been charged by the Director of
Intelligence with taking a pronounced ``out-of-the-box'' approach that will provoke thought and
offer an alternative viewpoint on the full range of analytic issues'. See Central Intelligence Agency,
<https://www.cia.gov/offices-of-cia/intelligence-analysis/history.html> [accessed 3 April 2013].
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purchase by market participants. The problem with the implementation of new
ideas in international law is that they are stunted at the first level and sclerotic
at the second. Because of existing processes that limit international lawmaking,
new rules rarely get the chance to be tested domestically, even where they are
needed. In sum, international law suffers from a dearth of vigorous, bold and
imaginative research and development. To make matters worse, there are few, if
any, institutional arrangements that allow for the introduction and beta-testing
of new and innovative ideas.
The limits of the analogy are also worth noting. The incentives are
certainly different. For one, international law is not per se interested in
production. Whether more law is better, or whether the old law must be
replaced by something new and innovative depends to a very large extent
on the situation. Moreover, it should go without saying that international
law's objectives are very different than, for instance, the technology or defense
industry's. The preamble to the Charter of the United Nations states the
determination, among other things, `to save succeeding generations from the
scourge of war'.17 Meanwhile, Google's 2012 mission statement is `to organize
the world's information and make it universally accessible and useful',18 while
DARPA's avowed purpose is `…to maintain the technological superiority of
the US military and prevent technological surprise from harming our national
security by sponsoring revolutionary, high-payoff research bridging the gap
between fundamental discoveries and their military use'.19 There is an element
of humanity and responsibility inherent in the practice of international law that
is not necessarily reflected in enterprises, such as Google or DARPA, where
innovation has enjoyed more widespread success. (Even national defense, with
its avowed high-minded purposes, often involves the breaking-down, rather than
the building-up of humanity.) Finally, new ideas must be `tested' quite differently
in the international legal context than in other areas. Because international law
cuts so close to the vital interests and lives of its subjects, those seeking to innovate
must carefully avoid unintended consequences.
Despite these clear differences, commonalities, such as the need to constantly
challenge what already exists and the necessity of innovation-friendly institutional arrangements do apply, and international jurists, as the rightful engineers
of the international order, can and must do a better job of creating conditions
17
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conducive to innovative change. This, in turn, will give life to their transformative intellectual projects.
The first part of the solution, which is something Cassese and his contributors
unfortunately do not address, is that the international jurist need not fall neatly
into one category or another. Rather, in his or her work, he or she may vacillate
between different roles. The academic who enters public service knows this well,
but the full-time practitioner could use some lessons. The key, paradoxically,
is to retain the same sort of hyper self-awareness that led Cassese to call his
contributors to the `judicious reformers' camp in the first place. The effort it takes
to innovate and experiment can take place alongside the performance of more
mundane professional tasks. The expert and experienced international jurist will
know full well when he or she is in the mode of innovator/utopian as opposed to
technician, `judicious reformer' and so on.
A second part of the solution, which is also not addressed sufficiently in
Realizing Utopia, is to institutionalise systems that not only create outlets for
innovative projects but also offer ready-set processes for their implementation.
This kind of effort is not easy. It requires a shift in focus from end results to
processes. It is largely true, as Cassese writes, that `… international law lacks an
efficient international mechanism for the abolition of outdated legal rules and
the formation of more modern and adequate prescriptions'.20 Even where such
processes exist in a formal sense, they ultimately require the added elements
of favourable informal practices and bold personalities in order for ideas to be
carried into execution. Building up these informal practices and identifying the
right people to carry out the tasks involved takes experience, leadership and
persistent effort. Subsequent dilemmas arise. When good processes fail, what
happens? Think of the International Law Commission or, better yet, the Ad hoc
Committee established pursuant to United Nations General Assembly resolution
51/210 of 17 December 1996. Fuelled by strong institutional linkages and
mandates, both bodies have contributed to major successes in public international
law—the Vienna Convention on the Law of Treaties and the Rome Statute of
the International Criminal Court, for the former, or, for the latter, a number of
sectoral conventions on international terrorism—but they have also encountered
challenges—such as the Draft Articles on the Responsibility of International
Organizations for Internationally Wrongful Acts for the former, and the Draft
Comprehensive Convention on International Terrorism for the latter—which
have proven difficult to overcome. In such cases, additional elements beyond
20
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the existing processes, including better means for handling disputes or breaking
deadlock, and not mere reforms, are required.
Finally, it should be recalled that while reform is always an option, it should
not exclude alternative possibilities. If the current processes that exist do not
work, then in some circumstances they need to be cast aside and reinvented
completely. To accept the limitations of existing processes as given, and
internalise and entrench the distance between the present and the perfect, is
to self-impose a restriction. Plenty of difficulties and challenges exist in the
discipline without their reification by international jurists. Little is gained by
walking to the base of a wall and staring up in learned recognition of its sheer
fortitude. Contrary to the general approach adopted in Realizing Utopia, some
barriers need to be smashed to bits rather than deconstructed brick-by-brick.
Whatever the method for its creation, application—and destruction—the
ultimate test of international law will remain its effectiveness. But in order to
determine what is effective, the international jurist must be able to empirically
test new ideas and hypotheses. Perhaps the most pressing problem with
the current international order is that it suppresses such activities out of a
near-theological allegiance to stability. Laws are etched in stone rather than
written in ways that allows for their continuous renewal and reinvention. To
recall Sir Robert Jennings' `irreconcilable assumptions' once again, in the current
order certainty almost always trumps change, and change has no natural pathway
to implementation. This creates a self-defeating paradigm. How will we ever
know whether a new law or system of rules might function better than the
current order if it never gets the chance to operate? The devotion to stability only
makes sense if it is assumed that the incorporation of divergent projects creates
trade-offs, whereby the benefits of stability are sacrificed to create space for new
ideas. This assumption is categorically false. Innovative pursuits can easily take
place alongside the routine, baseline functions of organisations. Moreover, such
efforts need not detract from existing resources. The industries and disciplines
mentioned previously have all found ways to execute on new ideas without
sacrificing core competencies.
In the final analysis, Cassese's final book is about realising Utopia, not
imagining it. And to this noble goal, he and his cadre of able jurists have aptly
applied their considerable talents. The idea of a realistic Utopia is, Cassese admits,
an oxymoron; however, as he writes in the volume's conclusion:
We have offered in this book a vast panoply of suggestions aimed
at promoting reform and progress of the international society over
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the next two to three decades … it is now for diplomats, politicians,
national and international lawmakers, but also for NGOs and
national and international public opinion to decide … whether they
are worth being implemented on the ground, or are nothing more
than stillborn dreams.21
Cassese's final message is a challenge. The position taken here is to welcome it.
It is now up to us. In order to avoid the fate of `stillborn dreams' we must take
concerted and focused action. In carrying out this charge, however, it might not
hurt to lean a little more toward Utopia and a little less toward the realistic than
Cassese suggests.

21
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Bunn, Isabelle, The Right to Development and International Economic Law: Legal
and Moral Dimensions (Hart Publishing, 2012). 368 pages; £62 (hardback).

Avidan Kent*

The 25 years that have passed since the adoption of the United Nations Declaration on the Right to Development (UNDRD) have seen significant advances in
the regulation of the international economy: the creation of the WTO; the unprecedented growth in international regional economic integration; the ascent
of international investment law as well as the backlash against this field;1 the significant increase in the global attention granted to the (rather `soft') law related to
corporate social responsibility, and the increased scrutiny of the field of international finance.2 All of these are inherently related to the implementation of the
right to development. Isabella Bunn's evaluation of the right to development in
light of international economic law could not, therefore, have been more timely.
As suggested by the title of this book, Bunn provides a thorough review of
the right to development's legal and moral/ethical dimensions. She touches upon
issues such as the history, the development, the substance and the ethical grounds
of the right to development, and evaluates these issues against several aspects of
the emerging global economy, such as international trade, finance, and corporate
responsibility.
Bunn's analysis of the moral aspects of the right to development draws mainly
on sources related to Christianity. Indeed Bunn's background as an international
lawyer and a theologian who specialised in Christian social ethics promises a
highly interdisciplinary study. While most interdisciplinary work related to
development and international law is performed from an economic perspective,
Bunn's choice to bring religious, in particular Christian, sources into this debate
is both refreshing and enlightening.
*
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One of Bunn's fundamental claims is that religious (Christian) sources have
influenced many dimensions of the right to development. In fact, Bunn claims
that the notion of the right to development was first raised in Catholic teaching.
In order to demonstrate these claims, Bunn presents the reader with a myriad
of statements and declarations made by prominent Catholic figures and other
Christian writings that preceded, or took place at the same time as global events
related to the right to development. Furthermore, Bunn finds ethical support in
Christian sources for terms related to the right to development, such as `solidarity'
(the Good Samaritan story, which illustrates the duty to provide assistance not
only to those closest (i.e. family, neighbours, fellow countrymen), but also to
strangers who do not share affinities of race, geographical location, etc.)3 and
`foreign aid' (Aquinas' notion of the term `property', which includes not only the
right to property, but also the duty to use property in a manner which is in line with
God's intentions). Bunn's work in this respect is valuable, academically enriching
and highly original.
While, at least academically, the connection made between Christian sources
and the right to development is indeed fascinating, from a practical point of view
one must ask what kind of contribution can the religious perspective make to the
ongoing debate over the right to development and the global economy. As an
answer to this question, Bunn cites Denis Goulet: `[d]evelopment specialists now
belatedly acknowledge the central role religious beliefs and normative values play
in conferring upon Third World population a sense of identity, cultural integrity
and meaningful place in the universe.'4 Bunn also adds several answers of her
own. She claims, for example, that the integration of morality and economic law
is necessary, as a `cleavage' between economics and ethics have developed during
the years: `as economics developed as a `science', its connection to moral values
grew even more tenuous'.5
But while the importance of religious beliefs cannot be doubted, one may
question the wisdom and the practicality of bringing the contentious baggage of
religion into the already highly contested debate over the field of development.
Put simply, is religion really the influence lacking from this debate? Especially
in light of growing religious fundamentalism, it is doubtful whether arguments
based on one set of religious values or another may serve as a conciliatory and
3
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balancing force. Furthermore, as Bunn notes, the starting point of such a linkage
must be the determination of what is `good' and `just', on which the search for
a `fair' economy may be pursued.6 By opening the door to an overt religious
discourse on such terms, one may doubt whether a consensus on such terms can
ever be achieved or whether the religious perspective will not in fact frustrate
some of the goals that are inherent to the right to development, such as gender
equality.
Bunn's choice to search for moral grounding and inspiration for the right to
development in Catholic sources, as well as her treatment of the Catholic Church
as a source of morality, both deserve another brief comment. Bunn presents her
Catholic sources in a non-critical light, and as often aligned with goals affiliated
with the right to development. Undoubtedly, the Catholic Church has positively
influenced the global debate over such issues. However, Bunn ignores the fact
that the stance of the Catholic Church on certain issues could, arguably, directly
frustrate the implementation of the right to development. The Catholic Church's
view on contraception, for example, has negatively influenced a variety of issues
such as gender equality, personal freedoms and health.7
But besides religion, morality and ethics, this book also promises a legal
analysis of the right to development and international economic law. Bunn's
legal analysis of the right to development is comprehensive and clear. Bunn has
been highly successful in describing the dynamics and the historical context in
which the right to development has been created, starting from the post-war
era, the New International Economic Order (NIEO), the north-south struggle,
and the different channels in which the formulation and the implementation of
this right have taken place. The author does not shy away from critical issues
related to the right to development such as its vague content (and the difficulties
that this implies for its implementation), and its unstable/undetermined status in
international law (not yet a human right, not yet a part of customary international
law, and doubtfully a `legal' right in general). The connection that Bunn makes
between the legal formulation of this right and moral/ethical arguments, as
mentioned above, is especially fascinating,
Nevertheless, some comments concerning the legal aspects of this book seem
appropriate. First, a word of caution to the potential reader is due. In my view,
the book's title `The Right to Development and International Economic Law'
6
7
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is highly misleading. The book promises to address `international economic
law', a field in which the balances embedded in the right to development are
most evident. The first 200 pages of this book, out of a total of 300 pages,
however, address almost exclusively the right to development, with no reference
to economic law whatsoever. Furthermore, in the last three chapters of this book
(which supposedly deal with economic law), while Bunn addresses economic
institutions, or policies, she hardly addresses economic law.8 The chapter on
international trade for instance, does not include even one reference to a specific
Article from the GATT, neither does it provide any assessment of trade rules
and their relevance to development, or how accepted legal tools (such as the
legal exceptions embedded in the GATT for example9 ) may be utilised. Equally,
Bunn completely ignores WTO/GATT jurisprudence, or the role that WTO
jurisprudence may have in the implementation of the UNDRD (or at least some
elements of the right to development). This oversight is regrettable as genuine
attempts to integrate issues related to morality and development within WTO
Law have indeed been made both in practice10 and in academic literature.11
Bunn's lack of engagement with economic law is especially noticeable in the
conclusion of the book. For example when calling for the `activation' of the
right to development, Bunn does not elaborate on which laws should be changed
(if any), or what kind of an economic regulatory framework should be adopted
(beyond the general statement that such a framework should include respect for
human rights and other aspects of the right to development). This is not to say
that Bunn's analysis of the right to development and aspects related to the global
8
9
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economy is not valuable on its own (it is). It is only to say that if one is expecting
a legal assessment of economic law, perhaps this is not the book one should open.
Another element that may disappoint some readers is Bunn's complete
disregard of the field of international investment law and its relevance to the
right to development. This emerging field has been fiercely opposed by NGOs,
academics and increasingly also by states, due to alleged conflicts it may have
with issues relating to the right to development.12 In my view, any contemporary
evaluation of the right to development and international economic law should
at least assess the arguments made against aspects related to international
investment law, even if only to determine whether there is any ground for further
discussion on this interaction.
My final few remarks concern Bunn's conclusions. Bunn mentions the
words of Philip Alston, who argued that aspects of the free-market, such as
deregulation, privatization, etc., have trumped respect for human rights, and
in fact `have acquired the status of values in and of themselves'.13 Bunn asks
how such trends can be restricted. She mentions the connection of the right
to development to the concept of self-determination (which according to some
includes the people's `right to choose freely its economic and social system
without outside interference or constraint of any kind')14 and concludes that the
right to development therefore `may bolster the claims of developing countries for
greater regulatory and policy ``space'' in the face of global pressures for economic
liberalisation'.15
It is difficult to refute Bunn's arguments as they are rather general and it
is not clear against which part of the global economy they are directed (the
world trading system? Or perhaps to the `conditionality' imposed by financing
institutions?). But in my view Bunn is following, uncritically, two assumptions.
The first is that the free-market theory, according to which the international
trading system is designed, is deeply flawed. Bunn ignores the fact that in the last
25 years, hundreds of millions (mostly in Asia) have risen above the poverty line
due to this international economic system. Whether we call free-trade a `value'
or a `tool', it cannot be doubted that in reality it has promoted many aspects of the
right to development. In fact, authors such as Paul Collier explain that a reduction
12
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of trade barriers should be a part of the `bottom billion' states' policies, rather
than adding restrictions on trade.16 Admittedly, the trading system requires
much refining and adjustment especially in respect of `bottom billion' states. Its
significant achievements however, cannot be so easily overlooked.
The second assumption which must be questioned in Bunn's analysis concerns the power of the concept of self-determination to `buy' a state more policy space. This assumption too is difficult to address head-on, as again, it is not
clear to which part of the global economy it is referring. But if this assumption
addresses international trade law and the restrictions it imposes on states, this
claim is obviously controversial as it is essentially being argued that the concept
of self-determination can be used as an additional `excuse', or `exception' against
the fulfilment of international obligations, beyond the exceptions already embedded in the WTO legal framework. It should be remembered, in this respect, that
any form of international law implies restrictions on a state's right to regulate,
and that such restrictions do not automatically amount to a violation of a state's
right to self-determination. In my view, it would have been constructive at this
point if Bunn had explained exactly how she conceives the conflict between the
concept of self-determination and the restrictions imposed by economic law, and
what kind of role self-determination is expected to play in this clash. For example, does she envision the concept of self-determination to play a role similar
(although much wider) to that of the general exceptions stipulated in GATT Article XX (i.e. a state may excuse itself from specific obligations where such are
conflicting with its right to self-determination)? Or does she refer to the possibility of completely withdrawing from the WTO regime, where such framework
is no longer consistent with states' right to self-determination? Both possibilities
carry wide implications and further, deeper discussion would have been useful.
Notwithstanding such criticisms, Bunn's work is highly interesting and is
undoubtedly a valuable contribution to knowledge in the field of development.
Her well-written book takes a multi-dimensional approach to a complicated
subject, and asks difficult questions of both opponents and proponents of the
right to development. I would therefore commend it to anyone with an interest
in the field of development.
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One wishes that the fate of war victims would be as promising as that of the
scholarship on the law that ostensibly protects them, international humanitarian
law (IHL). The two excellent books under review contribute significantly to the
already flourishing academic IHL discourse1 in a manner that engages rather than
discards that scholarship's `nemesis': state practice. The need to enrich the IHL
discourse with state practice has already been suggested by Adam Roberts:
The laws of war are strange not only in their subject matter, which
to many people seems a contradiction in terms, but also in their
methodology. There is little tradition of disciplined and reasoned
assessment of how the laws of war have operated in practice …
In short, the study of law needs to be integrated with the study of
history: if not, it is inadequate.2
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Indeed, both books take an even greater step in bridging the gap between
discourse and practice by taking account of the positions of states and the
increasingly important positions of armed groups involved in the various armed
conflicts the authors discuss.
Such contribution is in and of itself a good enough reason for any IHL scholar
to read these books. There are more.
The Law of Non-International Armed Conflict is only the second recent book
fully dedicated to examining applicable law in non-international armed conflicts
(NIACs).3 International Law and the Classification of Conflicts is the only book, so
far, that offers an in-depth examination of conflict classification under IHL.
The Law of Non-International Armed Conflict offers a critical examination of
the content, application and enforcement of the law of NIAC. Incorporating the
views of parties to armed conflicts, both states as well as non-state armed groups,
strengthens the analysis.
The book is divided into three sections. The first section examines how
NIACs have been regulated by international law. The great merit of this
section is the novel approach it takes in examining less traditional sources of
the law of NIAC such as instructions, codes of conduct, internal regulations
and domestic legislation. The second section focuses on the substantive law
of NIAC. It examines when a given NIAC can be said to exist; discusses the
distinction between NIACs and international armed conflicts (IACs); the notion
of transnational armed conflicts; and examines the scope of application of the
law, the substantive rules that apply with regard to the protection of civilians and
persons hors de combat and with regard to the conduct of hostilities. It concludes
by examining the implementation and enforcement of the law of NIAC. The third
section advances different proposals relative to the development of the law of
NIAC in terms of substance, implementation, enforcement, and formation.
This is a rich and lengthy book (696 pages, including index and bibliography).
It is also courageous: Sivakumaran does not shy away from discussing some of
the most debatable issues in IHL such as the classification of transnational armed
conflicts and the internationalisation of NIACs due to involvement of foreign
states. Because the richness of sources and variety of arguments do not allow for
a comprehensive discussion, I will address only the latter issue, and further relate
it to the second book under review.
The concept of internationalisation has been defined as `transformation of a
prima facie NIAC into an IAC, thereby applying to this conflict the more compre3
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hensive IAC legal regime'.4 Sivakumaran summarises the leading tests for internationalisation in relation to indirect military intervention, the `effective control'
and the `overall control' tests established by the ICJ and ICTY respectively,5 rejects them,6 and advances a novel argument as to what kind of relations the foreign state needs to have with the non-state group in order to internationalise the
NIAC between the non-state group and the territorial state. He proposes that it
is the `notion of a proxy that transforms what seems to be a conflict that is fought
between a state and an armed group into a conflict that is actually being fought
between states'.7 This proposition, while intriguing, is not devoid of difficulties.
I shall sketch three of them.
First, while Sivakumaran provides important indicators for proxy relations
between the foreign state and the non-state group that would generate the
internationalisation of the armed conflict between the territorial state and the
non-state group (e.g. the sharing of forces and financing, and the shared
military objectives and strategies of the outside state and the armed group), these
indicators do not really differentiate between close allies and a proxy (i.e. close
allies can and in practice do share forces and provide financial support to each
other). More importantly, these indications cannot provide a substitute for a clear
test. Both the `effective control' and the `overall control' tests deserve skepticism
but they do provide much needed clarity in an otherwise confusing arena.
Second, the proxy approach shares with the `effective control' and the `overall
control' tests the `real time' problem: the list of indications for proxy relation
can usually be assessed only ex post a given armed conflict. This is particularly
troubling because the actors in the battlefield cannot be expected to obey the law
of IAC if they still believe they are engaged in a NIAC.
Third, although Sivakumaran successfully combines state practice and opinions of the parties to armed conflicts in most parts of the book, he does not state
any relevant state practice in the section on internationalisation due to indirect
military intervention.8 This lacuna is partially filled in International Law and the
Classification of Conflicts.
4

5
6
7
8

On internationalisation in general, see M Milanović & V Hadži-Vidanović, `A Taxonomy of
Armed Conflict', in N White & C Henderson (eds), Research Handbook on International Conflict
and Security Law (2013) (forthcoming).
See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US), ICJ Reports 1986
p 14, 54-5; Prosecutor v Tadić, Appeal Judgment, Case IT-94-1-A, 15 July 1999, para 130–7 (Tadić).
S Sivakumaran, The Law of Non-International Armed Conflict (2012) 225-8.
Ibid, 227.
Ibid, 225-8 (this section is titled `State control over an armed group').
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International Law and the Classification of Conflicts comprises a collection of
chapters divided into three sections: the first deals with basic IHL concepts
and legal questions in general and with conflict classifications in particular; the
second examines armed conflicts that involve complex legal issues pertaining to
classification of armed conflicts; the third synthesizes the findings of the different
authors of the second section with the analytical insights contained in the first
section.
The editor's choice to initiate readers into the subject matter through Steven
Haines' The Nature of War and the Character of Contemporary Armed Conflict is
commendable. By intentionally excluding the topic of the law that regulates
hostilities from the scope of the discussion, Haines introduces us to notable
literature from disciplines such as military history and war studies. Such focus
is particularly warranted given that every legal text derives meaning from its
context and that much IHL scholarship does not otherwise benefit from an
interdisciplinary approach to the study of war. Dapo Akande's chapter on the
Classification of Armed Conflicts: Relevant Legal Concepts examines the distinction
between IACs and NIACs and a variety of derivative legal questions and advances
novel arguments regarding internationalisation of NIACs and the classification
of transnational armed conflicts between states and non-state groups as IAC
under particular circumstances. Jelena Pejic's Conflict Classification and the
Law Applicable to Detention and the Use of Force focuses on the rules governing
the deprivation of liberty of persons, the transfer of detainees and the use of
force under the law applicable in IAC and NIACs. In addition to an analysis
both concise and comprehensive of complicated questions relative to targeting
and `direct participation' in hostilities, this chapter further canvasses the vast
literature on the relationship between IHL and international human rights law
(IHRL) in the context of internment and the use of force in NIACs. Pejic
persuasively highlights the shortcomings of solely relying on IHRL as a legal
basis for internment in NIACs, a reliance that ignores the critical differences
between war and peace and the legal and practical limits of applicability of IHRL
to non-state groups in NIACs.
The second section revolves around case-studies of hostilities that took
place in Northern Ireland (1968-1998); The Democratic Republic of the Congo
(1993-2010); Colombia (the 1960s onwards); Afghanistan (2001-2010); Gaza
(2000-2011); South Ossetia (2008); Iraq (2003 onwards); and Lebanon (2006). In
addition, the conflict against Al-Qaeda is also thoroughly analysed. There is also
a brief description and analysis of the recent armed conflict in Libya (2011) and
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the fighting against organised cartels in Mexico.9 The second section contains
a notable contribution by Michael N. Schmitt that examines the classification
of future battle-fields, including cyber warfare, transnational terrorism and
complex battle-spaces.
Each case-study is structured in a similar format: it provides a short historical
review of the relevant conflict; an identification of the different actors and their
positions regarding the conflict's classification; and a substantive analysis of
the classification, which includes an assessment of the impact of the conflict
classification on two pertinent issues: application of force and detention of
individuals in hostilities.
Understandably, the book could not cover all modern armed conflicts that
involved challenging conflict classification questions, but it does an excellent job
in raising some of the most interesting and pressing legal questions (e.g. conflict
classifications in cases of direct and indirect foreign intervention, classification
of NIACs with changing intensity, classification of transnational armed conflict).
The concise factual explanation of these conflicts is most helpful and interesting
and the substantive analysis of issues relative to conflict classification is excellent.
Most notably, the authors include the otherwise neglected area in scholarly
writing on classification of armed conflicts, that is the views of the different actors
in the conflict relative to its proper classification. It is plausible that such views
are hardly ever discussed partly because, with the exception of recognition of
belligerency,10 conflict classification is not contingent on the views of the actors
and partly because of practical difficulties in ascertaining these positions.11 These
positions are, however, of great importance, not least because they disclose the
wide gap between legal discourse and practice. To the extent that the discourse
minds the gap, as I think it should, a study of the positions of the relevant actors is
a good starting point. In this regard, this book is not only refreshing but further
makes an invaluable contribution to the IHL discourse.
The third section summarises the findings of the different case studies from
the second section in light of the discussions presented in the first section. It
highlights the difficulties different authors encountered studying the different
cases, and draws conclusions relative to both the consequences of conflict
9
10

11

E Wilmshurst (ed), International Law and the Classification of Conflicts (2012), chapter 2 and chapter
15.
On the doctrine of belligerency and its applicability in contemporary international law, see D
Akande, `Classification of Armed Conflicts: Relevant Legal Concepts', in Wilmshurst (ed), above
n 9, 49–50 and I Scobbie, `Gaza', ibid, 301–5; See also Sivakumaran, above n 6, 9–20.
On these practical difficulties, see Wilmshurst (ed), above n 9, 479.
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classifications and the law.
It is interesting to note a potential complementarity between the two books
under review: The Law of Non-International Armed Conflict focuses on the concept
of internationalisation but does not include a study of the positions of the
relative actors on this issue, while the case-studies in International Law and the
Classification of Conflicts examine these positions in practice, but do not develop
the concept of internationalisation in the light of this practice, settling instead for
either the effective control or the overall control tests.12
This potential complementarity should be construed as an invitation for future scholarship. Given that conflicts that have been considered internationalised
by tribunals, scholars, IGOs and NGOs have rarely been conceived as such by
their participants, future scholarship may well narrow the gap between discourse
and practice.13 Three further points are worth making in this context.
First, the notion of internationalisation generated much judicial and academic excitement. Alas, it has failed to elicit a similar response from states and
other relevant actors. This observation is exacerbated by the fact that, unlike
other IHL concepts that states involved in armed conflicts also tend to refrain
from acknowledging,14 `internationalisation' does not have any clear treaty or
customary law basis. This may undermine its validity as legal doctrine in international law.
Second, even if the notion of internationalisation can be explained as an
interpretation of treaty law,15 it is still questionable whether it is wise to
12

13

14
15

Even when some scholars offered different tests for internationalisation, they did not try to
ground their suggestions in state practice. See Akande above n 10, 57–62 and F Szesnat & A
R Bird, `Colombia', in Wilmshurst (ed), above n 9, 223–4.
For example, the ICTY in the Tadić case decided that the armed conflict in Bosnia and
Herzegovina between the Bosnian Serbs and the central authorities of Bosnia and Herzegovina
was internationalised and therefore classified it as IAC (Tadić, Case IT-94-1-A, 15 July 1999, para
162). The parties to the conflict at that time, however, perceived it as NIAC (see Prosecutor v
Tadić, Trial Judgment, Case IT-94-1-T, 7 May 1997, para 583). A more recent example is the
armed conflict in Libya (2011). In Libya, the non-state group (NTC) that fought against the
Government (led by Gaddafi) was assisted by foreign states. The NTC classified the conflict
as NIAC. Similarly, Gaddafi, despite the fact that he accused the NTC as being comprised of
foreign agents, did not classify the conflict as IAC. Nevertheless, some scholars argued that this
conflict was internationalised. See, for example, K A Johnston, `Transformations of Conflict
Status in Libya' (2012) 17 Journal of Conflict & Security Law 81. Nevertheless, it should be stressed
that classification of conflicts by the belligerent parties should not be accepted uncritically. See
I Scobbie, `Lebanon' in Wilmshurst, (ed) above n 9, 400–2.
For example, states are often reluctant to acknowledge situations of internal violence as NIACs.
See Wilmshurst (ed), above n 9, 479.
The most convincing explanation would be that at the moment that a non-state group is
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interpret the Geneva Conventions without trying to ascertain the position
of states to such an important issue. When states needed to express their
opinion on a related notion—internationalisation in cases of direct military
intervention—they strongly rejected it. They argued that if this notion would
become part of international law;
… then as soon as a foreign State sent its troops over the border to
help the rebels, thereby trespassing to begin with on the territorial
rights of the neighbouring State, the State which suffered such
aggression would have to treat its own rebels as prisoners of war and
its local population as that of an occupied territory. … No government
could accept that.16
Granted, this position is no longer dominant. Nevertheless, it indicates that
the suggestion that a conflict should be considered international just because an
outside state assumed a relationship of control or co-ordination with the rebels
may not be accepted by governments.
Third, internationalisation has a direct impact on the applicable law (e.g.
whether the members of the non-state group may be entitled to POW status).
The fact that the notion of internationalisation has rarely been assimilated by
belligerent parties means that, at least when it comes to internationalisation, IHL
remains a theoretical concept with no bearing on the fighting forces. It is, of
course, possible to dismiss this fact and argue that states that are involved in
these armed conflicts do not acknowledge internationalisation due to political
reasons and that the impact of internationalisation should be assessed ex post a
given armed conflict via international criminal law. It is equally possible and, to
the extent that we would like IHL to impact the behaviour of actors, perhaps even
desirable, to develop the concept of internationalisation in a manner that will be
accepted and implemented by states during armed conflicts.
The two books under review are an excellent contribution to IHL scholarship,
not least because both, in focusing on relevant state practice, highlight the need
to bridge word and deed, discourse and practice. In so doing they have paved a

16

controlled by a foreign state then the non-state group is just an organ of the foreign state and
not an independent actor. Therefore the armed conflict between the territorial state and the
non-state group should be classified as IAC according to Common Article 2 of the Geneva
Conventions that stipulates that conflicts between two or more states are international.
ICRC, `Conference of Government Experts on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts, 24 May–12 June 1971: Report on the
Work of the Conference' (1971) 51, para 301(1) (emphasis added).
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road yet to be taken towards the development of a concept of internationalisation
that converses with and therefore carries greater weight over state practice.

